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Preamble

The member States of the Council of Europe and the other signatories hereto,

Recalling the Convention for the Protection of Human Rights and Fundamental Freedoms (ETS No. 5, 1950) and
its Protocols, the European Social Charter (ETS No. 35, 1961, revised in 1996, ETS No. 163), the Council of
Europe Convention on Action against Trafficking in Human Beings (CETS No. 197, 2005) and the Council of
Europe Convention on the Protection of Children against Sexual Exploitation and Sexual Abuse (CETS No. 201,
2007);

Recalling the following recommendations of the Committee of Ministers to member States of the Council of
Europe: Recommendation Rec(2002)5 on the protection of women against violence, Recommendation
CM/Rec(2007)17 on gender equality standards and mechanisms, Recommendation CM/Rec(2010)10 on the role
of women and men in conflict prevention and resolution and in peace building, and other relevant
recommendations;

Taking account of the growing body of case law of the European Court of Human Rights which sets important
standards in the field of violence against women;

Having regard to the International Covenant on Civil and Political Rights (1966), the International Covenant on
Economic, Social and Cultural Rights (1966), the United Nations Convention on the Elimination of All Forms of
Discrimination Against Women (“CEDAW?”, 1979) and its Optional Protocol (1999) as well as General
Recommendation No. 19 of the CEDAW Committee on violence against women, the United Nations Convention
on the Rights of the Child (1989) and its Optional Protocols (2000) and the United Nations Convention on the
Rights of Persons with Disabilities (2006);

Having regard to the Rome Statute of the International Criminal Court (2002);

Recalling the basic principles of international humanitarian law, and especially the Geneva Convention (1V)
relative to the Protection of Civilian Persons in Time of War (1949) and the Additional Protocols I and 11 (1977)
thereto;

Condemning all forms of violence against women and domestic violence;

Recognising that the realisation of de jure and de facto equality between women and men is a key element in the
prevention of violence against women;

Recognising that violence against women is a manifestation of historically unequal power relations between
women and men, which have led to domination over, and discrimination against, women by men and to the
prevention of the full advancement of women;

Recognising the structural nature of violence against women as gender-based violence, and that violence against
women is one of the crucial social mechanisms by which women are forced into a subordinate position compared
with men;

Recognising, with grave concern, that women and girls are often exposed to serious forms of violence such as
domestic violence, sexual harassment, rape, forced marriage, crimes committed in the name of so-called
“honour” and genital mutilation, which constitute a serious violation of the human rights of women and girls and
a major obstacle to the achievement of equality between women and men;

Recognising the ongoing human rights violations during armed conflicts that affect the civilian population,
especially women in the form of widespread or systematic rape and sexual violence and the potential for
increased gender-based violence both during and after conflicts;

Recognising that women and girls are exposed to a higher risk of gender-based violence than men;

Recognising that domestic violence affects women disproportionately, and that men may also be victims of
domestic violence;

Recognising that children are victims of domestic violence, including as witnesses of violence in the family;
Aspiring to create a Europe free from violence against women and domestic violence,

Have agreed as follows:

Chapter | — Purposes, definitions, equality and non-discrimination, general obligations

Acrticle 1 — Purposes of the Convention



1 The purposes of this Convention are to:
a protect women against all forms of violence, and prevent, prosecute and eliminate violence against
women and domestic violence;
b contribute to the elimination of all forms of discrimination against women and promote substantive
equality between women and men, including by empowering women;
¢ design a comprehensive framework, policies and measures for the protection of and assistance to all
victims of violence against women and domestic violence;
d promote international co-operation with a view to eliminating violence against women and domestic
violence;
e provide support and assistance to organisations and law enforcement agencies to effectively co-
operate in order to adopt an integrated approach to eliminating violence against women and domestic
violence.
2 In order to ensure effective implementation of its provisions by the Parties, this Convention establishes a
specific monitoring mechanism.
Avrticle 2 — Scope of the Convention
1 This Convention shall apply to all forms of violence against women, including domestic violence, which
affects women disproportionately.
2 Parties are encouraged to apply this Convention to all victims of domestic violence. Parties shall pay
particular attention to women victims of gender-based violence in implementing the provisions of this
Convention.
3 This Convention shall apply in times of peace and in situations of armed conflict.
Article 3 — Definitions
For the purpose of this Convention:
a “violence against women” is understood as a violation of human rights and a form of discrimination
against women and shall mean all acts of gender-based violence that result in, or are likely to result in,
physical, sexual, psychological or economic harm or suffering to women, including threats of such acts,
coercion or arbitrary deprivation of liberty, whether occurring in public or in private life;
b “domestic violence” shall mean all acts of physical, sexual, psychological or economic violence that
occur within the family or domestic unit or between former or current spouses or partners, whether or
not the perpetrator shares or has shared the same residence with the victim;
¢ “gender” shall mean the socially constructed roles, behaviours, activities and attributes that a given
society considers appropriate for women and men;
d “gender-based violence against women” shall mean violence that is directed against a woman
because she is a woman or that affects women disproportionately;
e “victim” shall mean any natural person who is subject to the conduct specified in points a and b;
f “women” includes girls under the age of 18.
Article 4 — Fundamental rights, equality and non-discrimination
1 Parties shall take the necessary legislative and other measures to promote and protect the right for everyone,
particularly women, to live free from violence in both the public and the private sphere.
2 Parties condemn all forms of discrimination against women and take, without delay, the necessary legislative
and other measures to prevent it, in particular by:
— embodying in their national constitutions or other appropriate legislation the principle of equality
between women and men and ensuring the practical realisation of this principle;
— prohibiting discrimination against women, including through the use of sanctions, where
appropriate;
— abolishing laws and practices which discriminate against women.
3 The implementation of the provisions of this Convention by the Parties, in particular measures to protect the
rights of victims, shall be secured without discrimination on any ground such as sex, gender, race, colour,
language, religion, political or other opinion, national or social origin, association with a national minority,
property, birth, sexual orientation, gender identity, age, state of health, disability, marital status, migrant or
refugee status, or other status.
4 Special measures that are necessary to prevent and protect women from gender-based violence shall not be
considered discrimination under the terms of this Convention.
Avrticle 5 — State obligations and due diligence
1 Parties shall refrain from engaging in any act of violence against women and ensure that State authorities,
officials, agents, institutions and other actors acting on behalf of the State act in conformity with this obligation.
2 Parties shall take the necessary legislative and other measures to exercise due diligence to prevent,
investigate, punish and provide reparation for acts of violence covered by the scope of this Convention that are
perpetrated by non-State actors.
Acrticle 6 — Gender-sensitive policies



Parties shall undertake to include a gender perspective in the implementation and evaluation of the impact of the
provisions of this Convention and to promote and effectively implement policies of equality between women and
men and the empowerment of women.
Chapter Il — Integrated policies and data collection
Axrticle 7 — Comprehensive and co-ordinated policies
1 Parties shall take the necessary legislative and other measures to adopt and implement State-wide effective,
comprehensive and co-ordinated policies encompassing all relevant measures to prevent and combat all forms of
violence covered by the scope of this Convention and offer a holistic response to violence against women.
2 Parties shall ensure that policies referred to in paragraph 1 place the rights of the victim at the centre of all
measures and are implemented by way of effective co-operation among all relevant agencies, institutions and
organisations.
3 Measures taken pursuant to this article shall involve, where appropriate, all relevant actors, such as
government agencies, the national, regional and local parliaments and authorities, national human rights
institutions and civil society organisations.
Article 8 — Financial resources
Parties shall allocate appropriate financial and human resources for the adequate implementation of integrated
policies, measures and programmes to prevent and combat all forms of violence covered by the scope of this
Convention, including those carried out by non-governmental organisations and civil society.
Article 9 — Non-governmental organisations and civil society
Parties shall recognise, encourage and support, at all levels, the work of relevant non-governmental organisations
and of civil society active in combating violence against women and establish effective co-operation with these
organisations.
Axrticle 10 — Co-ordinating body
1 Parties shall designate or establish one or more official bodies responsible for the co-ordination,
implementation, monitoring and evaluation of policies and measures to prevent and combat all forms of violence
covered by this Convention. These bodies shall co-ordinate the collection of data as referred to in Article 11,
analyse and disseminate its results.
2 Parties shall ensure that the bodies designated or established pursuant to this article receive information of a
general nature on measures taken pursuant to Chapter VIII.
3 Parties shall ensure that the bodies designated or established pursuant to this article shall have the capacity to
communicate directly and foster relations with their counterparts in other Parties.
Article 11 — Data collection and research
1 For the purpose of the implementation of this Convention, Parties shall undertake to:
a collect disaggregated relevant statistical data at regular intervals on cases of all forms of violence
covered by the scope of this Convention;
b support research in the field of all forms of violence covered by the scope of this Convention in
order to study its root causes and effects, incidences and conviction rates, as well as the efficacy of
measures taken to implement this Convention.
2 Parties shall endeavour to conduct population-based surveys at regular intervals to assess the prevalence of
and trends in all forms of violence covered by the scope of this Convention.
3 Parties shall provide the group of experts, as referred to in Article 66 of this Convention, with the information
collected pursuant to this article in order to stimulate international co-operation and enable international
benchmarking.
4 Parties shall ensure that the information collected pursuant to this article is available to the public.
Chapter I11 — Prevention
Avrticle 12 — General obligations
1 Parties shall take the necessary measures to promote changes in the social and cultural patterns of behaviour
of women and men with a view to eradicating prejudices, customs, traditions and all other practices which are
based on the idea of the inferiority of women or on stereotyped roles for women and men.
2 Parties shall take the necessary legislative and other measures to prevent all forms of violence covered by the
scope of this Convention by any natural or legal person.
3 Any measures taken pursuant to this chapter shall take into account and address the specific needs of persons
made vulnerable by particular circumstances and shall place the human rights of all victims at their centre.
4 Parties shall take the necessary measures to encourage all members of society, especially men and boys, to
contribute actively to preventing all forms of violence covered by the scope of this Convention.
5 Parties shall ensure that culture, custom, religion, tradition or so-called “honour” shall not be considered as
justification for any acts of violence covered by the scope of this Convention.
6 Parties shall take the necessary measures to promote programmes and activities for the empowerment of
women.
Article 13 — Awareness-raising



1 Parties shall promote or conduct, on a regular basis and at all levels, awareness-raising campaigns or
programmes, including in co-operation with national human rights institutions and equality bodies, civil society
and non-governmental organisations, especially women’s organisations, where appropriate, to increase
awareness and understanding among the general public of the different manifestations of all forms of violence
covered by the scope of this Convention, their consequences on children and the need to prevent such violence.
2 Parties shall ensure the wide dissemination among the general public of information on measures available to
prevent acts of violence covered by the scope of this Convention.
Article 14 — Education
1 Parties shall take, where appropriate, the necessary steps to include teaching material on issues such as
equality between women and men, non-stereotyped gender roles, mutual respect, non-violent conflict resolution
in interpersonal relationships, gender-based violence against women and the right to personal integrity, adapted
to the evolving capacity of learners, in formal curricula and at all levels of education.
2 Parties shall take the necessary steps to promote the principles referred to in paragraph 1 in informal
educational facilities, as well as in sports, cultural and leisure facilities and the media.
Avrticle 15 — Training of professionals
1 Parties shall provide or strengthen appropriate training for the relevant professionals dealing with victims or
perpetrators of all acts of violence covered by the scope of this Convention, on the prevention and detection of
such violence, equality between women and men, the needs and rights of victims, as well as on how to prevent
secondary victimisation.
2 Parties shall encourage that the training referred to in paragraph 1 includes training on co-ordinated multi-
agency co-operation to allow for a comprehensive and appropriate handling of referrals in cases of violence
covered by the scope of this Convention.
Acrticle 16 — Preventive intervention and treatment programmes
1 Parties shall take the necessary legislative or other measures to set up or support programmes aimed at
teaching perpetrators of domestic violence to adopt non-violent behaviour in interpersonal relationships with a
view to preventing further violence and changing violent behavioural patterns.
2 Parties shall take the necessary legislative or other measures to set up or support treatment programmes aimed
at preventing perpetrators, in particular sex offenders, from re-offending.
3 Intaking the measures referred to in paragraphs 1 and 2, Parties shall ensure that the safety of, support for and
the human rights of victims are of primary concern and that, where appropriate, these programmes are set up and
implemented in close co-ordination with specialist support services for victims.
Acrticle 17 — Participation of the private sector and the media
1 Parties shall encourage the private sector, the information and communication technology sector and the
media, with due respect for freedom of expression and their independence, to participate in the elaboration and
implementation of policies and to set guidelines and self-regulatory standards to prevent violence against women
and to enhance respect for their dignity.
2 Parties shall develop and promote, in co-operation with private sector actors, skills among children, parents
and educators on how to deal with the information and communications environment that provides access to
degrading content of a sexual or violent nature which might be harmful.
Chapter IV — Protection and support
Avrticle 18 — General obligations
1 Parties shall take the necessary legislative or other measures to protect all victims from any further acts of
violence.
2 Parties shall take the necessary legislative or other measures, in accordance with internal law, to ensure that
there are appropriate mechanisms to provide for effective co-operation between all relevant state agencies,
including the judiciary, public prosecutors, law enforcement agencies, local and regional authorities as well as
non-governmental organisations and other relevant organisations and entities, in protecting and supporting
victims and witnesses of all forms of violence covered by the scope of this Convention, including by referring to
general and specialist support services as detailed in Articles 20 and 22 of this Convention.
3 Parties shall ensure that measures taken pursuant to this chapter shall:

— be based on a gendered understanding of violence against women and domestic violence and shall

focus on the human rights and safety of the victim;
— be based on an integrated approach which takes into account the relationship between victims,
perpetrators, children and their wider social environment;
— aim at avoiding secondary victimisation;

— aim at the empowerment and economic independence of women victims of violence;
— allow, where appropriate, for a range of protection and support services to be located on the same
premises;

— address the specific needs of vulnerable persons, including child victims, and be made available to
them.



4 The provision of services shall not depend on the victim’s willingness to press charges or testify against any
perpetrator.

5 Parties shall take the appropriate measures to provide consular and other protection and support to their
nationals and other victims entitled to such protection in accordance with their obligations under international
law.

Article 19 — Information

Parties shall take the necessary legislative or other measures to ensure that victims receive adequate and timely
information on available support services and legal measures in a language they understand.

Article 20 — General support services

1 Parties shall take the necessary legislative or other measures to ensure that victims have access to services
facilitating their recovery from violence. These measures should include, when necessary, services such as legal
and psychological counselling, financial assistance, housing, education, training and assistance in finding
employment.

2 Parties shall take the necessary legislative or other measures to ensure that victims have access to health care
and social services and that services are adequately resourced and professionals are trained to assist victims and
refer them to the appropriate services.

Avrticle 21 — Assistance in individual/collective complaints

Parties shall ensure that victims have information on and access to applicable regional and international
individual/collective complaints mechanisms. Parties shall promote the provision of sensitive and knowledgeable
assistance to victims in presenting any such complaints.

Acrticle 22 — Specialist support services

1 Parties shall take the necessary legislative or other measures to provide or arrange for, in an adequate
geographical distribution, immediate, short- and long-term specialist support services to any victim subjected to
any of the acts of violence covered by the scope of this Convention.

2 Parties shall provide or arrange for specialist women’s support services to all women victims of violence and
their children.

Article 23 — Shelters

Parties shall take the necessary legislative or other measures to provide for the setting-up of appropriate, easily
accessible shelters in sufficient numbers to provide safe accommodation for and to reach out pro-actively to
victims, especially women and their children.

Acrticle 24 — Telephone helplines

Parties shall take the necessary legislative or other measures to set up state-wide round-the-clock (24/7)
telephone helplines free of charge to provide advice to callers, confidentially or with due regard for their
anonymity, in relation to all forms of violence covered by the scope of this Convention.

Article 25 — Support for victims of sexual violence

Parties shall take the necessary legislative or other measures to provide for the setting up of appropriate, easily
accessible rape crisis or sexual violence referral centres for victims in sufficient numbers to provide for medical
and forensic examination, trauma support and counselling for victims.

Article 26 — Protection and support for child witnesses

1 Parties shall take the necessary legislative or other measures to ensure that in the provision of protection and
support services to victims, due account is taken of the rights and needs of child witnesses of all forms of
violence covered by the scope of this Convention.

2 Measures taken pursuant to this article shall include age-appropriate psychosocial counselling for child
witnesses of all forms of violence covered by the scope of this Convention and shall give due regard to the best
interests of the child.

Acrticle 27 — Reporting

Parties shall take the necessary measures to encourage any person witness to the commission of acts of violence
covered by the scope of this Convention or who has reasonable grounds to believe that such an act may be
committed, or that further acts of violence are to be expected, to report this to the competent organisations or
authorities.

Acrticle 28 — Reporting by professionals

Parties shall take the necessary measures to ensure that the confidentiality rules imposed by internal law on
certain professionals do not constitute an obstacle to the possibility, under appropriate conditions, of their
reporting to the competent organisations or authorities if they have reasonable grounds to believe that a serious
act of violence covered by the scope of this Convention, has been committed and further serious acts of violence
are to be expected.

Chapter V — Substantive law

Article 29 — Civil lawsuits and remedies

1 Parties shall take the necessary legislative or other measures to provide victims with adequate civil remedies
against the perpetrator.



2 Parties shall take the necessary legislative or other measures to provide victims, in accordance with the
general principles of international law, with adequate civil remedies against State authorities that have failed in
their duty to take the necessary preventive or protective measures within the scope of their powers.
Article 30 — Compensation
1 Parties shall take the necessary legislative or other measures to ensure that victims have the right to claim
compensation from perpetrators for any of the offences established in accordance with this Convention.
2 Adequate State compensation shall be awarded to those who have sustained serious bodily injury or
impairment of health, to the extent that the damage is not covered by other sources such as the perpetrator,
insurance or State-funded health and social provisions. This does not preclude Parties from claiming regress for
compensation awarded from the perpetrator, as long as due regard is paid to the victim’s safety.
3 Measures taken pursuant to paragraph 2 shall ensure the granting of compensation within a reasonable time.
Avrticle 31 — Custody, visitation rights and safety
1 Parties shall take the necessary legislative or other measures to ensure that, in the determination of custody
and visitation rights of children, incidents of violence covered by the scope of this Convention are taken into
account.
2 Parties shall take the necessary legislative or other measures to ensure that the exercise of any visitation or
custody rights does not jeopardise the rights and safety of the victim or children.
Article 32 — Civil consequences of forced marriages
Parties shall take the necessary legislative or other measures to ensure that marriages concluded under force may
be voidable, annulled or dissolved without undue financial or administrative burden placed on the victim.
Article 33 — Psychological violence
Parties shall take the necessary legislative or other measures to ensure that the intentional conduct of seriously
impairing a person’s psychological integrity through coercion or threats is criminalised.
Article 34 — Stalking
Parties shall take the necessary legislative or other measures to ensure that the intentional conduct of repeatedly
engaging in threatening conduct directed at another person, causing her or him to fear for her or his safety, is
criminalised.
Article 35 — Physical violence
Parties shall take the necessary legislative or other measures to ensure that the intentional conduct of committing
acts of physical violence against another person is criminalised.
Acrticle 36 — Sexual violence, including rape
1 Parties shall take the necessary legislative or other measures to ensure that the following intentional conducts
are criminalised:
a engaging in non-consensual vaginal, anal or oral penetration of a sexual nature of the body of
another person with any bodily part or object;
b engaging in other non-consensual acts of a sexual nature with a person;
¢ causing another person to engage in non-consensual acts of a sexual nature with a third person.
2 Consent must be given voluntarily as the result of the person’s free will assessed in the context of the
surrounding circumstances.
3 Parties shall take the necessary legislative or other measures to ensure that the provisions of paragraph 1 also
apply to acts committed against former or current spouses or partners as recognised by internal law.
Acrticle 37 — Forced marriage
1 Parties shall take the necessary legislative or other measures to ensure that the intentional conduct of forcing
an adult or a child to enter into a marriage is criminalised.
2 Parties shall take the necessary legislative or other measures to ensure that the intentional conduct of luring an
adult or a child to the territory of a Party or State other than the one she or he resides in with the purpose of
forcing this adult or child to enter into a marriage is criminalised.
Article 38 — Female genital mutilation
Parties shall take the necessary legislative or other measures to ensure that the following intentional conducts are
criminalised:
a excising, infibulating or performing any other mutilation to the whole or any part of a woman’s labia
majora, labia minora or clitoris;
b coercing or procuring a woman to undergo any of the acts listed in point a;
¢ inciting, coercing or procuring a girl to undergo any of the acts listed in point a.
Article 39 — Forced abortion and forced sterilisation
Parties shall take the necessary legislative or other measures to ensure that the following intentional conducts are
criminalised:
a performing an abortion on a woman without her prior and informed consent;
b performing surgery which has the purpose or effect of terminating a woman’s capacity to naturally
reproduce without her prior and informed consent or understanding of the procedure.



Article 40 — Sexual harassment

Parties shall take the necessary legislative or other measures to ensure that any form of unwanted verbal, non-
verbal or physical conduct of a sexual nature with the purpose or effect of violating the dignity of a person, in
particular when creating an intimidating, hostile, degrading, humiliating or offensive environment, is subject to
criminal or other legal sanction.

Article 41 — Aiding or abetting and attempt

1 Parties shall take the necessary legislative or other measures to establish as an offence, when committed
intentionally, aiding or abetting the commission of the offences established in accordance with Articles 33, 34,
35, 36, 37, 38.a and 39 of this Convention.

2 Parties shall take the necessary legislative or other measures to establish as offences, when committed
intentionally, attempts to commit the offences established in accordance with Articles 35, 36, 37, 38.a and 39 of
this Convention.

Article 42 — Unacceptable justifications for crimes, including crimes committed in the name of so-called
“honour”

1 Parties shall take the necessary legislative or other measures to ensure that, in criminal proceedings initiated
following the commission of any of the acts of violence covered by the scope of this Convention, culture,
custom, religion, tradition or so-called “honour” shall not be regarded as justification for such acts. This covers,
in particular, claims that the victim has transgressed cultural, religious, social or traditional norms or customs of
appropriate behaviour.

2 Parties shall take the necessary legislative or other measures to ensure that incitement by any person of a child
to commit any of the acts referred to in paragraph 1 shall not diminish the criminal liability of that person for the
acts committed.

Article 43 — Application of criminal offences

The offences established in accordance with this Convention shall apply irrespective of the nature of the
relationship between victim and perpetrator.

Article 44 — Jurisdiction

1 Parties shall take the necessary legislative or other measures to establish jurisdiction over any offence
established in accordance with this Convention, when the offence is committed:

a in their territory; or
b on board a ship flying their flag; or
c on board an aircraft registered under their laws; or
d by one of their nationals; or

e by a person who has her or his habitual residence in their territory.
2 Parties shall endeavour to take the necessary legislative or other measures to establish jurisdiction over any
offence established in accordance with this Convention where the offence is committed against one of their
nationals or a person who has her or his habitual residence in their territory.
3 For the prosecution of the offences established in accordance with Articles 36, 37, 38 and 39 of this
Convention, Parties shall take the necessary legislative or other measures to ensure that their jurisdiction is not
subordinated to the condition that the acts are criminalised in the territory where they were committed.
4 For the prosecution of the offences established in accordance with Articles 36, 37, 38 and 39 of this
Convention, Parties shall take the necessary legislative or other measures to ensure that their jurisdiction
as regards points d and e of paragraph 1 is not subordinated to the condition that the prosecution can only
be initiated following the reporting by the victim of the offence or the laying of information by the State of
the place where the offence was committed.
5 Parties shall take the necessary legislative or other measures to establish jurisdiction over the offences
established in accordance with this Convention, in cases where an alleged perpetrator is present on their territory
and they do not extradite her or him to another Party, solely on the basis of her or his nationality.
6 When more than one Party claims jurisdiction over an alleged offence established in accordance with this
Convention, the Parties involved shall, where appropriate, consult each other with a view to determining the
most appropriate jurisdiction for prosecution.
7 Without prejudice to the general rules of international law, this Convention does not exclude any criminal
jurisdiction exercised by a Party in accordance with its internal law.
Article 45 — Sanctions and measures
1 Parties shall take the necessary legislative or other measures to ensure that the offences established in
accordance with this Convention are punishable by effective, proportionate and dissuasive sanctions, taking into
account their seriousness. These sanctions shall include, where appropriate, sentences involving the deprivation
of liberty which can give rise to extradition.
2 Parties may adopt other measures in relation to perpetrators, such as:



— monitoring or supervision of convicted persons;

— withdrawal of parental rights, if the best interests of the child, which may include the safety of the

victim, cannot be guaranteed in any other way.
Avrticle 46 — Aggravating circumstances
Parties shall take the necessary legislative or other measures to ensure that the following circumstances, insofar
as they do not already form part of the constituent elements of the offence, may, in conformity with the relevant
provisions of internal law, be taken into consideration as aggravating circumstances in the determination of the
sentence in relation to the offences established in accordance with this Convention:

a the offence was committed against a former or current spouse or partner as recognised by internal

law, by a member of the family, a person cohabiting with the victim or a person having abused her or

his authority;

b the offence, or related offences, were committed repeatedly;

¢ the offence was committed against a person made vulnerable by particular circumstances;

d the offence was committed against or in the presence of a child;

e the offence was committed by two or more people acting together;

f the offence was preceded or accompanied by extreme levels of violence;

g the offence was committed with the use or threat of a weapon;

h the offence resulted in severe physical or psychological harm for the victim;

i the perpetrator had previously been convicted of offences of a similar nature.
Article 47 — Sentences passed by another Party
Parties shall take the necessary legislative or other measures to provide for the possibility of taking into account
final sentences passed by another Party in relation to the offences established in accordance with this Convention
when determining the sentence.
Article 48 — Prohibition of mandatory alternative dispute resolution processes or sentencing
1 Parties shall take the necessary legislative or other measures to prohibit mandatory alternative dispute
resolution processes, including mediation and conciliation, in relation to all forms of violence covered by the
scope of this Convention.
2 Parties shall take the necessary legislative or other measures to ensure that if the payment of a fine is ordered,
due account shall be taken of the ability of the perpetrator to assume his or her financial obligations towards the
victim.
Chapter VI — Investigation, prosecution, procedural law and protective measures
Acrticle 49 — General obligations
1 Parties shall take the necessary legislative or other measures to ensure that investigations and judicial
proceedings in relation to all forms of violence covered by the scope of this Convention are carried out without
undue delay while taking into consideration the rights of the victim during all stages of the criminal proceedings.
2 Parties shall take the necessary legislative or other measures, in conformity with the fundamental principles of
human rights and having regard to the gendered understanding of violence, to ensure the effective investigation
and prosecution of offences established in accordance with this Convention.
Article 50 — Immediate response, prevention and protection
1 Parties shall take the necessary legislative or other measures to ensure that the responsible law enforcement
agencies respond to all forms of violence covered by the scope of this Convention promptly and appropriately by
offering adequate and immediate protection to victims.
2 Parties shall take the necessary legislative or other measures to ensure that the responsible law enforcement
agencies engage promptly and appropriately in the prevention and protection against all forms of violence
covered by the scope of this Convention, including the employment of preventive operational measures and the
collection of evidence.
Article 51 — Risk assessment and risk management
1 Parties shall take the necessary legislative or other measures to ensure that an assessment of the lethality risk,
the seriousness of the situation and the risk of repeated violence is carried out by all relevant authorities in order
to manage the risk and if necessary to provide co-ordinated safety and support.
2 Parties shall take the necessary legislative or other measures to ensure that the assessment referred to in
paragraph 1 duly takes into account, at all stages of the investigation and application of protective measures, the
fact that perpetrators of acts of violence covered by the scope of this Convention possess or have access to
firearms.
Article 52 — Emergency barring orders
Parties shall take the necessary legislative or other measures to ensure that the competent authorities are granted
the power to order, in situations of immediate danger, a perpetrator of domestic violence to vacate the residence
of the victim or person at risk for a sufficient period of time and to prohibit the perpetrator from entering the
residence of or contacting the victim or person at risk. Measures taken pursuant to this article shall give priority
to the safety of victims or persons at risk.



Avrticle 53 — Restraining or protection orders
1 Parties shall take the necessary legislative or other measures to ensure that appropriate restraining or
protection orders are available to victims of all forms of violence covered by the scope of this Convention.
2 Parties shall take the necessary legislative or other measures to ensure that the restraining or protection orders
referred to in paragraph 1 are:
— available for immediate protection and without undue financial or administrative burdens placed on
the victim;
— issued for a specified period or until modified or discharged,;
— where necessary, issued on an ex parte basis which has immediate effect;
available irrespective of, or in  addition to, other  legal proceedings;
allowed to be introduced in subsequent legal proceedings.
3 Parties shall take the necessary legislative or other measures to ensure that breaches of restraining or
protection orders issued pursuant to paragraph 1 shall be subject to effective, proportionate and dissuasive
criminal or other legal sanctions.
Avrticle 54 — Investigations and evidence
Parties shall take the necessary legislative or other measures to ensure that, in any civil or criminal proceedings,
evidence relating to the sexual history and conduct of the victim shall be permitted only when it is relevant and
necessary.
Article 55 — Ex parte and ex officio proceedings
1 Parties shall ensure that investigations into or prosecution of offences established in accordance with Articles
35, 36, 37, 38 and 39 of this Convention shall not be wholly dependant upon a report or complaint filed by a
victim if the offence was committed in whole or in part on its territory, and that the proceedings may continue
even if the victim withdraws her or his statement or complaint.
2 Parties shall take the necessary legislative or other measures to ensure, in accordance with the conditions
provided for by their internal law, the possibility for governmental and non-governmental organisations and
domestic violence counsellors to assist and/or support victims, at their request, during investigations and judicial
proceedings concerning the offences established in accordance with this Convention.
Article 56 — Measures of protection
1 Parties shall take the necessary legislative or other measures to protect the rights and interests of victims,
including their special needs as witnesses, at all stages of investigations and judicial proceedings, in particular

by:

a providing for their protection, as well as that of their families and witnesses, from intimidation,
retaliation and repeat victimisation;
b ensuring that victims are informed, at least in cases where the victims and the family might be in
danger, when the perpetrator escapes or is released temporarily or definitively;
¢ informing them, under the conditions provided for by internal law, of their rights and the services at
their disposal and the follow-up given to their complaint, the charges, the general progress of the
investigation or proceedings, and their role therein, as well as the outcome of their case;
d enabling victims, in a manner consistent with the procedural rules of internal law, to be heard, to
supply evidence and have their views, needs and concerns presented, directly or through an
intermediary, and considered;
e providing victims with appropriate support services so that their rights and interests are duly
presented and taken into account;
f ensuring that measures may be adopted to protect the privacy and the image of the victim;
g ensuring that contact between victims and perpetrators within court and law enforcement agency
premises is avoided where possible;
h providing victims with independent and competent interpreters when victims are parties to
proceedings or when they are supplying evidence;
i enabling victims to testify, according to the rules provided by their internal law, in the courtroom
without being present or at least without the presence of the alleged perpetrator, notably through the use
of appropriate communication technologies, where available.
2 A child victim and child witness of violence against women and domestic violence shall be afforded, where
appropriate, special protection measures taking into account the best interests of the child.
Acrticle 57 — Legal aid
Parties shall provide for the right to legal assistance and to free legal aid for victims under the conditions
provided by their internal law.
Article 58 — Statute of limitation
Parties shall take the necessary legislative and other measures to ensure that the statute of limitation for initiating
any legal proceedings with regard to the offences established in accordance with Articles 36, 37, 38 and 39 of
this Convention, shall continue for a period of time that is sufficient and commensurate with the gravity of the
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offence in question, to allow for the efficient initiation of proceedings after the victim has reached the age of
majority.
Chapter VII — Migration and asylum
Article 59 — Residence status
1 Parties shall take the necessary legislative or other measures to ensure that victims whose residence status
depends on that of the spouse or partner as recognised by internal law, in the event of the dissolution of the
marriage or the relationship, are granted in the event of particularly difficult circumstances, upon application, an
autonomous residence permit irrespective of the duration of the marriage or the relationship. The conditions
relating to the granting and duration of the autonomous residence permit are established by internal law.
2 Parties shall take the necessary legislative or other measures to ensure that victims may obtain the suspension
of expulsion proceedings initiated in relation to a residence status dependent on that of the spouse or partner as
recognised by internal law to enable them to apply for an autonomous residence permit.
3 Parties shall issue a renewable residence permit to victims in one of the two following situations, or in both:
a where the competent authority considers that their stay is necessary owing to their personal situation;
b where the competent authority considers that their stay is necessary for the purpose of their co-
operation with the competent authorities in investigation or criminal proceedings.
4 Parties shall take the necessary legislative or other measures to ensure that victims of forced marriage brought
into another country for the purpose of the marriage and who, as a result, have lost their residence status in the
country where they habitually reside, may regain this status.
Article 60 — Gender-based asylum claims
1 Parties shall take the necessary legislative or other measures to ensure that gender-based violence against
women may be recognised as a form of persecution within the meaning of Article 1, A (2), of the 1951
Convention relating to the Status of Refugees and as a form of serious harm giving rise to
complementary/subsidiary protection.
2 Parties shall ensure that a gender-sensitive interpretation is given to each of the Convention grounds and that
where it is established that the persecution feared is for one or more of these grounds, applicants shall be granted
refugee status according to the applicable relevant instruments.
3 Parties shall take the necessary legislative or other measures to develop gender-sensitive reception procedures
and support services for asylum-seekers as well as gender guidelines and gender-sensitive asylum procedures,
including refugee status determination and application for international protection.
Article 61 — Non-refoulement
1 Parties shall take the necessary legislative or other measures to respect the principle of non-refoulement in
accordance with existing obligations under international law.
2 Parties shall take the necessary legislative or other measures to ensure that victims of violence against women
who are in need of protection, regardless of their status or residence, shall not be returned under any
circumstances to any country where their life would be at risk or where they might be subjected to torture or
inhuman or degrading treatment or punishment.
Chapter VIII — International co-operation
Article 62 — General principles
1 Parties shall co-operate with each other, in accordance with the provisions of this Convention, and through
the application of relevant international and regional instruments on co-operation in civil and criminal matters,
arrangements agreed on the basis of uniform or reciprocal legislation and internal laws, to the widest extent
possible, for the purpose of:
a preventing, combating and prosecuting all forms of violence covered by the scope of this

Convention;
b protecting and providing assistance to victims;
¢ investigations or proceedings concerning the offences established in accordance with this
Convention;

d enforcing relevant civil and criminal judgments issued by the judicial authorities of Parties,
including protection orders.
2 Parties shall take the necessary legislative or other measures to ensure that victims of an offence established
in accordance with this Convention and committed in the territory of a Party other than the one where they reside
may make a complaint before the competent authorities of their State of residence.
3 If a Party that makes mutual legal assistance in criminal matters, extradition or enforcement of civil or
criminal judgments imposed by another Party to this Convention conditional on the existence of a treaty receives
a request for such legal co-operation from a Party with which it has not concluded such a treaty, it may consider
this Convention to be the legal basis for mutual legal assistance in criminal matters, extradition or enforcement
of civil or criminal judgments imposed by the other Party in respect of the offences established in accordance
with this Convention.
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4 Parties shall endeavour to integrate, where appropriate, the prevention and the fight against violence against
women and domestic violence in assistance programmes for development provided for the benefit of third States,
including by entering into bilateral and multilateral agreements with third States with a view to facilitating the
protection of victims in accordance with Article 18, paragraph 5.
Article 63 — Measures relating to persons at risk
When a Party, on the basis of the information at its disposal, has reasonable grounds to believe that a person is at
immediate risk of being subjected to any of the acts of violence referred to in Articles 36, 37, 38 and 39 of this
Convention on the territory of another Party, the Party that has the information is encouraged to transmit it
without delay to the latter for the purpose of ensuring that appropriate protection measures are taken. Where
applicable, this information shall include details on existing protection provisions for the benefit of the person at
risk.
Article 64 — Information
1 The requested Party shall promptly inform the requesting Party of the final result of the action taken under
this chapter. The requested Party shall also promptly inform the requesting Party of any circumstances which
render impossible the carrying out of the action sought or are likely to delay it significantly.
2 A Party may, within the limits of its internal law, without prior request, forward to another Party information
obtained within the framework of its own investigations when it considers that the disclosure of such information
might assist the receiving Party in preventing criminal offences established in accordance with this Convention
or in initiating or carrying out investigations or proceedings concerning such criminal offences or that it might
lead to a request for co-operation by that Party under this chapter.
3 A Party receiving any information in accordance with paragraph 2 shall submit such information to its
competent authorities in order that proceedings may be taken if they are considered appropriate, or that this
information may be taken into account in relevant civil and criminal proceedings.
Article 65 — Data Protection
Personal data shall be stored and used pursuant to the obligations undertaken by the Parties under the Convention
for the Protection of Individuals with regard to Automatic Processing of Personal Data (ETS No. 108).
Chapter IX — Monitoring mechanism
Article 66 — Group of experts on action against violence against women and domestic violence
1 The Group of experts on action against violence against women and domestic violence (hereinafter referred to
as “GREVI0”) shall monitor the implementation of this Convention by the Parties.
2 GREVIO shall be composed of a minimum of 10 members and a maximum of 15 members, taking into
account a gender and geographical balance, as well as multidisciplinary expertise. Its members shall be elected
by the Committee of the Parties from among candidates nominated by the Parties for a term of office of four
years, renewable once, and chosen from among nationals of the Parties.
3 The initial election of 10 members shall be held within a period of one year following the entry into force of
this Convention. The election of five additional members shall be held following the 25th ratification or
accession.
4 The election of the members of GREVIO shall be based on the following principles:
a they shall be chosen according to a transparent procedure from among persons of high moral
character, known for their recognised competence in the fields of human rights, gender equality,
violence against women and domestic violence, or assistance to and protection of victims, or having
demonstrated professional experience in the areas covered by this Convention;
b no two members of GREVIO may be nationals of the same State;
¢ they should represent the main legal systems;
d they should represent relevant actors and agencies in the field of violence against women and
domestic violence;
e they shall sit in their individual capacity and shall be independent and impartial in the exercise of
their functions, and shall be available to carry out their duties in an effective manner.
5 The election procedure of the members of GREVIO shall be determined by the Committee of Ministers of the
Council of Europe, after consulting with and obtaining the unanimous consent of the Parties, within a period of
six months following the entry into force of this Convention.
6 GREVIO shall adopt its own rules of procedure.
7 Members of GREVIO, and other members of delegations carrying out the country visits as set forth in Article
68, paragraphs 9 and 14, shall enjoy the privileges and immunities established in the appendix to this
Convention.
Article 67 — Committee of the Parties
1 The Committee of the Parties shall be composed of the representatives of the Parties to the Convention.
2 The Committee of the Parties shall be convened by the Secretary General of the Council of Europe. Its first
meeting shall be held within a period of one year following the entry into force of this Convention in order to
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elect the members of GREVIO. It shall subsequently meet whenever one third of the Parties, the President of the
Committee of the Parties or the Secretary General so requests.

3 The Committee of the Parties shall adopt its own rules of procedure.

Article 68 — Procedure

1 Parties shall submit to the Secretary General of the Council of Europe, based on a questionnaire prepared by
GREVIO, a report on legislative and other measures giving effect to the provisions of this Convention, for
consideration by GREVIO.

2 GREVIO shall consider the report submitted in accordance with paragraph 1 with the representatives of the
Party concerned.

3 Subsequent evaluation procedures shall be divided into rounds, the length of which is determined by
GREVIO. At the beginning of each round GREVIO shall select the specific provisions on which the evaluation
procedure shall be based and send out a questionnaire.

4 GREVIO shall define the appropriate means to carry out this monitoring procedure. It may in particular adopt
a questionnaire for each evaluation round, which shall serve as a basis for the evaluation procedure of the
implementation by the Parties. This questionnaire shall be addressed to all Parties. Parties shall respond to this
questionnaire, as well as to any other request of information from GREVIO.

5 GREVIO may receive information on the implementation of the Convention from non-governmental
organisations and civil society, as well as from national institutions for the protection of human rights.

6 GREVIO shall take due consideration of the existing information available from other regional and
international instruments and bodies in areas falling within the scope of this Convention.

7 When adopting a questionnaire for each evaluation round, GREVIO shall take due consideration of the
existing data collection and research in the Parties as referred to in Article 11 of this Convention.

8 GREVIO may receive information on the implementation of the Convention from the Council of Europe
Commissioner for Human Rights, the Parliamentary Assembly and relevant specialised bodies of the Council of
Europe, as well as those established under other international instruments. Complaints presented to these bodies
and their outcome will be made available to GREVIO.

9 GREVIO may subsidiarily organise, in co-operation with the national authorities and with the assistance of
independent national experts, country visits, if the information gained is insufficient or in cases provided for in
paragraph 14. During these visits, GREVIO may be assisted by specialists in specific fields.

10 GREVIO shall prepare a draft report containing its analysis concerning the implementation of the provisions
on which the evaluation is based, as well as its suggestions and proposals concerning the way in which the Party
concerned may deal with the problems which have been identified. The draft report shall be transmitted for
comments to the Party which undergoes the evaluation. Its comments shall be taken into account by GREVIO
when adopting its report.

11 On the basis of all the information received and the comments by the Parties, GREVIO shall adopt its report
and conclusions concerning the measures taken by the Party concerned to implement the provisions of this
Convention. This report and the conclusions shall be sent to the Party concerned and to the Committee of the
Parties. The report and conclusions of GREVIO shall be made public as from their adoption, together with
eventual comments by the Party concerned.

12 Without prejudice to the procedure of paragraphs 1 to 8, the Committee of the Parties may adopt, on the
basis of the report and conclusions of GREVIO, recommendations addressed to this Party (a) concerning the
measures to be taken to implement the conclusions of GREVIO, if necessary setting a date for submitting
information on their implementation, and (b) aiming at promoting co-operation with that Party for the proper
implementation of this Convention.

13 If GREVIO receives reliable information indicating a situation where problems require immediate attention
to prevent or limit the scale or number of serious violations of the Convention, it may request the urgent
submission of a special report concerning measures taken to prevent a serious, massive or persistent pattern of
violence against women.

14 Taking into account the information submitted by the Party concerned, as well as any other reliable
information available to it, GREVIO may designate one or more of its members to conduct an inquiry and to
report urgently to GREVIO. Where warranted and with the consent of the Party, the inquiry may include a visit
to its territory.

15 After examining the findings of the inquiry referred to in paragraph 14, GREVIO shall transmit these
findings to the Party concerned and, where appropriate, to the Committee of the Parties and the Committee of
Ministers of the Council of Europe together with any comments and recommendations.

Article 69 — General recommendations

GREVIO may adopt, where appropriate, general recommendations on the implementation of this Convention.
Article 70 — Parliamentary involvement in monitoring

1 National parliaments shall be invited to participate in the monitoring of the measures taken for the
implementation of this Convention.



13

2 Parties shall submit the reports of GREVIO to their national parliaments.

3 The Parliamentary Assembly of the Council of Europe shall be invited to regularly take stock of the
implementation of this Convention.

Chapter X — Relationship with other international instruments

Article 71 — Relationship with other international instruments

1 This Convention shall not affect obligations arising from other international instruments to which Parties to
this Convention are Parties or shall become Parties and which contain provisions on matters governed by this
Convention.

2 The Parties to this Convention may conclude bilateral or multilateral agreements with one another on the
matters dealt with in this Convention, for purposes of supplementing or strengthening its provisions or
facilitating the application of the principles embodied in it.

Chapter XI — Amendments to the Convention

Article 72 — Amendments

1 Any proposal for an amendment to this Convention presented by a Party shall be communicated to the
Secretary General of the Council of Europe and forwarded by her or him to the member States of the Council of
Europe, any signatory, any Party, the European Union, any State invited to sign this Convention in accordance
with the provisions of Article 75, and any State invited to accede to this Convention in accordance with the
provisions of Article 76.

2 The Committee of Ministers of the Council of Europe shall consider the proposed amendment and, after
having consulted the Parties to this Convention that are not members of the Council of Europe, may adopt the
amendment by the majority provided for in Article 20.d of the Statute of the Council of Europe.

3 The text of any amendment adopted by the Committee of Ministers in accordance with paragraph 2 shall be
forwarded to the Parties for acceptance.

4 Any amendment adopted in accordance with paragraph 2 shall enter into force on the first day of the month
following the expiration of a period of one month after the date on which all Parties have informed the Secretary
General of their acceptance.

Chapter XII — Final clauses

Article 73 — Effects of this Convention

The provisions of this Convention shall not prejudice the provisions of internal law and binding international
instruments which are already in force or may come into force, under which more favourable rights are or would
be accorded to persons in preventing and combating violence against women and domestic violence.

Acrticle 74 — Dispute settlement

1 The Parties to any dispute which may arise concerning the application or interpretation of the provisions of
this Convention shall first seek to resolve it by means of negotiation, conciliation, arbitration or by any other
methods of peaceful settlement accepted by mutual agreement between them.

2 The Committee of Ministers of the Council of Europe may establish procedures of settlement to be available
for use by the Parties in dispute if they should so agree.

Article 75 — Signature and entry into force

1 This Convention shall be open for signature by the member States of the Council of Europe, the non-member
States which have participated in its elaboration and the European Union.

2 This Convention is subject to ratification, acceptance or approval. Instruments of ratification, acceptance or
approval shall be deposited with the Secretary General of the Council of Europe.

3 This Convention shall enter into force on the first day of the month following the expiration of a period of
three months after the date on which 10 signatories, including at least eight member States of the Council of
Europe, have expressed their consent to be bound by the Convention in accordance with the provisions of
paragraph 2.

4 In respect of any State referred to in paragraph 1 or the European Union, which subsequently expresses its
consent to be bound by it, the Convention shall enter into force on the first day of the month following the
expiration of a period of three months after the date of the deposit of its instrument of ratification, acceptance or
approval.

Article 76 — Accession to the Convention

1 After the entry into force of this Convention, the Committee of Ministers of the Council of Europe may, after
consultation of the Parties to this Convention and obtaining their unanimous consent, invite any non-member
State of the Council of Europe, which has not participated in the elaboration of the Convention, to accede to this
Convention by a decision taken by the majority provided for in Article 20.d of the Statute of the Council of
Europe, and by unanimous vote of the representatives of the Parties entitled to sit on the Committee of Ministers.
2 Inrespect of any acceding State, the Convention shall enter into force on the first day of the month following
the expiration of a period of three months after the date of deposit of the instrument of accession with the
Secretary General of the Council of Europe.

Acrticle 77 — Territorial application
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1 Any State or the European Union may, at the time of signature or when depositing its instrument of
ratification, acceptance, approval or accession, specify the territory or territories to which this Convention shall
apply.

2 Any Party may, at any later date, by a declaration addressed to the Secretary General of the Council of
Europe, extend the application of this Convention to any other territory specified in the declaration and for
whose international relations it is responsible or on whose behalf it is authorised to give undertakings. In respect
of such territory, the Convention shall enter into force on the first day of the month following the expiration of a
period of three months after the date of receipt of such declaration by the Secretary General.

3 Any declaration made under the two preceding paragraphs may, in respect of any territory specified in such
declaration, be withdrawn by a notification addressed to the Secretary General of the Council of Europe. The
withdrawal shall become effective on the first day of the month following the expiration of a period of three
months after the date of receipt of such notification by the Secretary General.

Article 78 — Reservations

1 No reservation may be made in respect of any provision of this Convention, with the exceptions provided for
in paragraphs 2 and 3.

2 Any State or the European Union may, at the time of signature or when depositing its instrument of
ratification, acceptance, approval or accession, by a declaration addressed to the Secretary General of the
Council of Europe, declare that it reserves the right not to apply or to apply only in specific cases or conditions
the provisions laid down in:

— Article 30, paragraph 2;
— Article 44, paragraphs le, 3 and 4;
— Article 55, paragraph 1 in respect of Article 35 regarding minor offences;
— Article 58 in respect of Articles 37, 38 and 39;
— Article 59.

3 Any State or the European Union may, at the time of signature or when depositing its instrument of

ratification, acceptance, approval or accession, by a declaration addressed to the Secretary General of the

Council of Europe, declare that it reserves the right to provide for non-criminal sanctions, instead of criminal

sanctions, for the behaviours referred to in Articles 33 and 34.

4 Any Party may wholly or partly withdraw a reservation by means of a declaration addressed to the Secretary

General of the Council of Europe. This declaration shall become effective as from its date of receipt by the

Secretary General.

Article 79 — Validity and review of reservations

Chart of renewal of reservations

1 Reservations referred to in Article 78, paragraphs 2 and 3, shall be valid for a period of five years from the

day of the entry into force of this Convention in respect of the Party concerned. However, such reservations may

be renewed for periods of the same duration.

2 Eighteen months before the date of expiry of the reservation, the Secretariat General of the Council of Europe

shall give notice of that expiry to the Party concerned. No later than three months before the expiry, the Party

shall notify the Secretary General that it is upholding, amending or withdrawing its reservation. In the absence of

a notification by the Party concerned, the Secretariat General shall inform that Party that its reservation is

considered to have been extended automatically for a period of six months. Failure by the Party concerned to

notify its intention to uphold or modify its reservation before the expiry of that period shall cause the reservation

to lapse.

3 If a Party makes a reservation in conformity with Article 78, paragraphs 2 and 3, it shall provide, before its

renewal or upon request, an explanation to GREVIO, on the grounds justifying its continuance.

Article 80 — Denunciation

1 Any Party may, at any time, denounce this Convention by means of a notification addressed to the Secretary

General of the Council of Europe.

2 Such denunciation shall become effective on the first day of the month following the expiration of a period of

three months after the date of receipt of the notification by the Secretary General.

Article 81 — Notification

The Secretary General of the Council of Europe shall notify the member States of the Council of Europe, the

non-member States which have participated in its elaboration, any signatory, any Party, the European Union, and

any State invited to accede to this Convention of:
a any signature;
b the deposit of any instrument of ratification, acceptance, approval or accession;
¢ any date of entry into force of this Convention in accordance with Articles 75 and 76;
d any amendment adopted in accordance with Article 72 and the date on which such an amendment
enters into force;
e any reservation and withdrawal of reservation made in pursuance of Article 78;
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f any denunciation made in  pursuance of the provisions of Article 80;
g any other act, notification or communication relating to this Convention.
In witness whereof the undersigned, being duly authorised thereto, have signed this Convention.
Done at Istanbul, this 11" day of May 2011, in English and in French, both texts being equally authentic, in a
single copy which shall be deposited in the archives of the Council of Europe. The Secretary General of the
Council of Europe shall transmit certified copies to each member State of the Council of Europe, to the non-
member States which have participated in the elaboration of this Convention, to the European Union and to any
State invited to accede to this Convention.

Appendix — Privileges and immunities (Article 66)
1 This appendix shall apply to the members of GREVIO mentioned in Article 66 of the Convention, as well as
to other members of the country visit delegations. For the purpose of this appendix, the term “other members of
the country visit delegations” shall include the independent national experts and the specialists mentioned in
Acrticle 68, paragraph 9, of the Convention, staff members of the Council of Europe and interpreters employed by
the Council of Europe accompanying GREVIO during its country visits.
2 The members of GREVIO and the other members of the country visit delegations shall, while exercising their
functions relating to the preparation and the carrying out of country visits, as well as the follow-up thereto, and
travelling in connection with those functions, enjoy the following privileges and immunities:
a immunity from personal arrest or detention and from seizure of their personal baggage, and
immunity from legal process of every kind in respect of words spoken or written and all acts performed
by them in their official capacity;
b exemption from any restrictions on their freedom of movement on exit from and return to their
country of residence, and entry into and exit from the country in which they exercise their functions,
and from alien registration in the country which they are visiting or through which they are passing in
the exercise of their functions.
3 Inthe course of journeys undertaken in the exercise of their functions, the members of GREVIO and the other
members of the country visit delegations shall, in the matter of customs and exchange control, be accorded the
same facilities as those accorded to representatives of foreign governments on temporary official duty.
4 The documents relating to the evaluation of the implementation of the Convention carried by members of
GREVIO and other members of the country visit delegations shall be inviolable insofar as they concern the
activity of GREVIO. No stoppage or censorship shall be applied to the official correspondence of GREVIO or to
official communications of members of GREVIO and other members of the country visit delegations.
5 In order to secure for the members of GREVIO and the other members of the country visit delegations
complete freedom of speech and complete independence in the discharge of their duties, the immunity from legal
process in respect of words spoken or written and all acts done by them in discharging their duties shall continue
to be accorded, notwithstanding that the persons concerned are no longer engaged in the discharge of such
duties.
6 Privileges and immunities are granted to the persons mentioned in paragraph 1 of this appendix in order to
safeguard the independent exercise of their functions in the interests of GREVIO and not for their personal
benefit. The waiver of immunities of the persons mentioned in paragraph 1 of this appendix shall be made by the
Secretary General of the Council of Europe in any case where, in his or her opinion, the immunity would impede
the course of justice and where it can be waived without prejudice to the interests of GREVIO.
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Poselski projekt
USTAWA

0 zmianie ustawy - Kodeks karny oraz ustawy - Kodeks postepowania karnego

Art. 1. W ustawie z dnia 6 czerwca 1997 r. - Kodeks karny (Dz. U. Nr 88, poz. 553, z pdzn. zm. l)) uchyla sig¢ art.
205.

rt. 2. W ustawie z dnia 6 czerwca 1997 r. - Kodeks postepowania karnego (Dz. U. Nr 89, poz. 555, z pozn.
zm.?) w art. 12 § 3 otrzymuije brzmienie:

»$ 3. Wniosek moze by¢ cofnigty w postgpowaniu przygotowawczym za zgoda prokuratora, a w postgpowaniu
sadowym za zgoda sadu - do rozpoczecia przewodu sadowego na pierwszej rozprawie gltdéwnej. Ponowne
ztozenie wniosku jest niedopuszczalne.”.

Art. 3. Ustawa wchodzi w zycie po uplywie 14 od dnia ogloszenia.

Uzasadnienie

Potrzeba i cel wydania ustawy

Celem projektu ustawy zmieniajacej przepisy Kodeksu karnego oraz Kodeksu postgpowania karnego
jest stworzenie efektywnych mechanizméw przeciwdziatania wybranym przestepstwom przeciwko wolnosci
seksualnej oraz obyczajnosci, a zarazem zapewnienie osobom pokrzywdzonym w zakresie tego rodzaju
przestepczosci skuteczniejszej niz dotychczas ochrony prawnej. Cel ten moze zostaé osiagniety poprzez zmiang
trybu $cigania przestgpstw z art. 197, art. 199 § 1, a takze art. 198 KK- jezeli okre§lony w tym przepisie stan
ofiary nie jest wynikiem trwatych zaburzen psychicznych. Mowa o wprowadzeniu $cigania z urzedu wskazanych
typow przestepstw. Obecnie- zgodnie z art. 205 KK- sa one bowiem $cigane na wniosek pokrzywdzonego.
Potrzeba dokonania przedstawionych zmian wynika z faktu, iz funkcjonujace rozwiagzania prawne nie
uwzgledniaja zachodzacych na przestrzeni ostatnich kilkudziesigciu lat przemian w zakresie obyczajowosci
seksualnej i moralnosci spoteczenstwa, a zarazem takze w zakresie metodyki i kultury prowadzenia procesu
karnego w sprawach o tego typu przestepstwa. To za$§ sprawia, iz poziom ochrony prawnej udzielanej obecnie
pokrzywdzonemu takim przestepstwem jest niezadowalajacy, w szczegdlnosci gdy wezmie si¢ pod uwage- Z
jednej strony- zaréwno zaistniate juz, jak i mozliwe w praktyce przypadki faktyczne, z drugiej za$ obce
rozwigzania normatywne.

' Zmiany wymienionej ustawy zostaty ogtoszone w Dz. U. z 1997 r. Nr 128, poz. 840, z 1999 r. Nr 64, poz. 729 i Nr 83, poz. 931, z 2000 r.
Nr 48, poz. 548, Nr 93, poz. 1027 i Nr 116, poz. 1216, z 2001 r. Nr 98, poz. 1071, z 2003 r. Nr 111, poz. 1061, Nr 121, poz. 1142, Nr 179,
poz. 1750, Nr 199, poz. 1935 i Nr 228, poz. 2255, z 2004 r. Nr 25, poz. 219, Nr 69, poz. 626, Nr 93, poz. 889 i Nr 243, poz. 2426, z 2005 r.
Nr 86, poz. 732, Nr 90, poz. 757, Nr 132, poz. 1109, Nr 163, poz. 1363, Nr 178, poz. 1479 i Nr 180, poz. 1493, z 2006 r. Nr 190, poz. 1409,
Nr 218, poz. 1592 i Nr 226, poz. 1648, z 2007 r. Nr 89, poz. 589, Nr 123, poz. 850, Nr 124, poz. 859 i Nr 192, poz. 1378, z 2008 r. Nr 90,
poz. 560, Nr 122, poz. 782, Nr 171, poz. 1056, Nr 173, poz. 1080 i Nr 214, poz. 1344, z 2009 r. Nr 62, poz. 504, Nr 63, poz. 533, Nr 166,
poz. 1317, Nr 168, poz. 1323, Nr 190, poz. 1474, Nr 201, poz. 1540 i Nr 206, poz. 1589, z 2010 r. Nr 7, poz. 46, Nr 40, poz. 227 i 229, Nr
98, poz. 625 i 626, Nr 125, poz. 842, Nr 127, poz. 857, Nr 152, poz. 1018 i 1021, Nr 182, poz. 1228, Nr 225, poz. 1474 i Nr 240, poz. 1602
oraz z 2011 r. Nr 17, poz. 78, Nr 24, poz. 130, Nr 39, poz. 202, Nr 48, poz. 245, Nr 72, poz. 381, Nr 94, poz. 549, Nr 117, poz. 678, Nr 133,
poz. 767, Nr 160, poz. 964, Nr 191, poz. 1135, Nr 217, poz. 1280, Nr 233, poz. 1381 i Nr 240, poz. 1231.

2 Zmiany wymienionej ustawy zostaty ogtoszone w Dz. U. z 1999 r. Nr 83, poz. 931, z 2000 r. Nr 50, poz. 580, Nr 62, poz. 717, Nr 73, poz.
852 i Nr 93, poz. 1027, z 2001 r. Nr 98, poz. 1071 i Nr 106, poz. 1149, z 2002 r. Nr 74, poz. 676, z 2003 r. Nr 17, poz. 155, Nr 111, poz.
1061 i Nr 130, poz. 1188, z 2004 r. Nr 51, poz. 514, Nr 69, poz. 626, Nr 93, poz. 889, Nr 240, poz. 2405 i Nr 264, poz. 2641, z 2005 r. Nr 10,
poz. 70, Nr 48, poz. 461, Nr 77, poz. 680, Nr 96, poz. 821, Nr 141, poz. 1181, Nr 143, poz. 1203, Nr 163, poz. 1363, Nr 169, poz. 1416 i Nr
178, poz. 1479, z 2006 r. Nr 15, poz. 118, Nr 66, poz. 467, Nr 95, poz. 659, Nr 104, poz. 708 i 711, Nr 141, poz. 1009 i 1013, Nr 167, poz.
1192 i Nr 226, poz. 1647 i 1648, z 2007 r. Nr 20, poz. 116, Nr 64, poz. 432, Nr 80, poz. 539, Nr 89, poz. 589, Nr 99, poz. 664, Nr 112, poz.
766, Nr 123, poz. 849 i Nr 128, poz. 903, z 2008 r. Nr 27, poz. 162, Nr 100, poz. 648, Nr 107, poz. 686, Nr 123, poz. 802, Nr 182, poz. 1133,
Nr 208, poz. 1308, Nr 214, poz. 1344, Nr 225, poz. 1485, Nr 234, poz. 1571 i Nr 237, poz. 1651, z 2009 r. Nr 8, poz. 39, Nr 20, poz. 104, Nr
28, poz. 171, Nr 68, poz. 585, Nr 85, poz. 716, Nr 127, poz. 1051, Nr 144, poz. 1178, Nr 168, poz. 1323, Nr 178, poz. 1375, Nr 190, poz.
1474 i Nr 206, poz. 1589, z 2010 r. Nr 7, poz. 46, Nr 98, poz. 626, Nr 106, poz. 669, Nr 122, poz. 826, Nr 125, poz. 842, Nr 182, poz. 1228 i
Nr 197, poz. 1307 oraz z 2011 r. Nr 48, poz. 245 i 246, Nr 53, poz. 273, Nr 112, poz. 654, Nr 117, poz. 678, Nr 142, poz. 829, Nr 191, poz.
1135, Nr 217, poz. 1280, Nr 240, poz. 1430 i 1431.
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Charakterystyka projektu ustawy - rzeczywisty stan oraz wskazanie roznic pomiedzy
dotychczasowym a projektowanym stanem prawnym

Projekt zawiera propozycje zmian normatywnych w zakresie przestepstw przeciwko wolnosci
seksualnej i obyczajno$ci. Ich istota jest modyfikacja trybu $cigania tych przestepstw okreslonych w rozdziale
XXV KK (,,Przestgpstwa przeciwko wolnosci seksualnej i obyczajnosci”), ktore w obecnym stanie prawnym
$cigane sa na wniosek pokrzywdzonego. Mowa o przestepstwach zgwalcenia (art. 197 § 1-4 KK), wykorzystania
bezradno$ci (art. 199 § 1 KK), a takze naduzycia zaleznos$ci lub krytycznego potozenia (art. 198 KK- jezeli
okreslony w tym przepisie stan ofiary nie jest wynikiem trwatych zaburzen psychicznych). Tryb $cigania na
wniosek w przypadku tego typu czyndéw przewiduje art. 205 KK. Podstawowym zalozeniem proponowanej
ustawy jest uchylenie tego przepisu z porzadku prawnego. Skutkiem takiej derogacji bedzie ujednolicenie trybu
$cigania przestepstw okreslonych w rozdziale XXV KK, czyli wprowadzenie powszechnie w tym zakresie trybu
Scigania z urzedu. Regulacj¢ art. 205 KK uzupelnia w plaszczyZznie procesowej art. 12 § 3 KPK. Okresla on
wprawdzie mozliwos¢ cofnigcia wniosku o $ciganie za zgoda sadu lub prokuratora- do rozpoczgcia przewodu
sadowego na pierwszej rozprawie gtownej. Niemniej reguta ta doznaje wyjatku gdy chodzi o przestgpstwo
zgwalcenia okre§lone w art. 197 Kodeksu karnego, co oznacza, iz w sprawach tego typu cofnigcie wniosku o
$ciganie nie jest dopuszczalne. Konsekwencja uchylenia art. 205 KK jest w tym zakresie konieczna zmiana tresci
art. 12 § 3 KPK, poprzez usunigcie wskazanego w tym przepisie odwotania do art. 197 KK.

Art. 1 projektu ustawy

Funkcjonujace rozwigzania okre$lajace tryb $cigania na wniosek pokrzywdzonego wskazanych w art.
205 KK typow przestepstw maja swoje korzenie w Kodeksie karnym z 1932 r. (art. 204 § 2 i art. 205 § 2).
Konsekwentnie przewidywat je rowniez Kodeks karny z 1969 r. (art. 168 § 3 i art. 170 § 2). Przyczyny takie
stanu normatywnego tkwig po pierwsze w przekonaniu, iz swoboda dyspozycji w zakresie wolno$ci piciowej
pozostaje w gestii indywidualnej czlowieka, co uzasadnia potrzebe respektowania jego woli jako
pokrzywdzonego gdy chodzi o $ciganie wskazanych typow przestepstw. Po drugie zas wynikaja z postrzegania
udzialu pokrzywdzonego w postgpowaniu karnym przez pryzmat traumatyzujacych przezy¢ psychicznych oraz
grozby tzw. wtornej wiktymizacji, ktore moga wigzac si¢ z tym udziatem w razie $cigania z urz¢du. Zasadniczy
konflikt dostrzegalny na tym tle sprowadzi¢ mozna zatem do kolizji interesow- interesu ogotu spoleczenstwa
oraz interesu pokrzywdzonego, ktdory moze zosta¢ naruszony w zwiazku z postgpowaniem karnym oraz
upublicznieniem sprawy.

Liczba przestepstw objetych trybem $cigania na wniosek pokrzywdzonego, na ktére wskazuje
ustawodawca w art. 205 KK, utrzymuje si¢ w ostatnich latach na do§¢ zblizonym poziomie. Nie przejawia ona
tendencji spadkowej. I tak liczby stwierdzonych przestepstw z art. 197 § 1-4 KK wynosily: w 2011 r. — 1784,
2010- 1759, 2009 - 1816, 2008 — 2041, 2007 — 2027, 2006 — 2212, 2005 — 2137, 2004 — 2126, 2003 — 2084,
2002 — 1972, 2001 — 1947, 2000 — 1999, 1999 — 1803; z art. 198 KK: w 2011 r. — 166, 2010 — 165, 2009 - 161,
2008 — 153, 2007 — 159, 2006 — 168, 2005 — 150, 2004 — 143, 2003 — 135, 2002 — 119, 2001 — 116, 2000 — 112,
1999 — 96; natomiast z art. 199 § 1- 3 KK: 2011 — 56, 2010 — 84, 2009 — 71, 2008 — 69, 2007 — 78, 2006 — 69,
2005 — 64, 2004 — 46, 2003 — 64, 2002 — 62, 2001 — 52, 2000 — 56, 1999 — 42 (dane statystyczne Ministerstwa
Sprawiedliwoéci: http://bip.ms.gov.pl/pl/dzialalnosc/statystyki/).

Uzasadniajac zaprezentowane zmiany normatywne, a zarazem odnoszac si¢- jeszcze w plaszczyznie
ogolnej- do argumentacji eksponujacej konieczno$¢ zachowania status quo gdy chodzi o tryb S$cigania
przestepstw wyliczonych w art. 205 KK, nalezy podnie$¢, iz nie mozna obecnie zgodzi¢ si¢ z taka oceng
przebiegu postgpowania karnego, wedle ktorej dostarcza ono pokrzywdzonemu tylu dolegliwosci natury
psychologicznej, ze decyzja o $ciganiu sprawcy winna leze¢ w jego gestii indywidualnej. Mowa zaréwno o
ewentualnej stygmatyzacji ze strony spoleczenstwa, jak i przypadkach gtéwnie negatywnych- z punktu widzenia
sfery psychicznej pokrzywdzonego- skutkow jego uczestnictwa w procesie. Oczywiscie nie sposob
jednoznacznie wyklucza¢ tego typu sytuacji praktycznych. Niemniej aktualnie- szczegodlnie w przeciwienstwie
do okresu funkcjonowania regulacji karnych przewidujacych §ciganie omawianych przestgpstw na wniosek
pokrzywdzonego na gruncie Kodeksu Karnego z 1932 r. oraz Kodeksu karnego z 1969 r.- istotnym
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przeobrazeniom ulegly zaréwno elementy obyczajowos$ci seksualnej spoteczenstwa, jak i kultura oraz technika
prowadzenia postepowan karnych w tych kategoriach spraw. Po pierwsze wszak nie budza watpliwos$ci zmiany
spoteczne w plaszczyznie moralnosci, co tym samym pozwala przyjac, iz zdecydowanie rzadziej dochodzi do
potepienia czy dyskryminacji ofiary przestgpstwa przeciwko wolno$ci seksualnej i obyczajnosci sciganego na jej
wniosek. Po drugie, gdy idzie o negatywne koszty uczestnictwa pokrzywdzonego w procesie karnym, takze nie
trzeba przekonywaé, ze w tym czasie zdecydowanie zmienity si¢ realia procesowe- gldwnie za§ dzialalnosé
organdéw $cigania. Mowa o sposobie prowadzenia postgpowania, co zwraca uwagg w szczegolnosci w kontekscie
wskazanych ponizej wytycznych wymiaru sprawiedliwosci, programow i szkolen dla pracownikéw tych
organdéw. Nie ulega tez watpliwosci, iz obecnie réwniez lepsze merytoryczne kwalifikacje pracownikow
wymiaru sprawiedliwo$ci, w tym takze w zakresie kultury i metodyki prowadzenia czynno$ci procesowych oraz
kontaktow z uczestnikami postgpowania- takze ze szczegdlnym uwzglednieniem spraw o czyny z art. 197 KK,
moga niweczy¢ wielokrotnie zasadno$¢ twierdzenia o tzw. wtornej wiktymizacji w zwiazku z udzialem
pokrzywdzonego w okreslonych czynnos$ciach procesu karnego. W tej mierze odnotowaé trzeba starania, aby
proces karny w sprawach o wybrane przestepstwa przeciwko wolnosci seksualnej realizowany byl w sposob
uwzgledniajacy interesy osoby pokrzywdzonej takim czynem. Aktualno$¢ w tej mierze zachowuja wciaz jeszcze
uchwalone przez Sad Najwyzszy wytyczne wymiaru sprawiedliwos$ci i praktyki sadowej w sprawach o
przestepstwo zgwatcenia z dnia 21 grudnia 1972 r. (VI KZP 64/72, OSNKW 1973, Nr 2-3, poz. 18), z ktorych
wynika migdzy innymi dyrektywa co do takiego prowadzenia procesu, aby nie narazaé pokrzywdzonego na
zbedne przykroéci, w tym unikaé jego wielokrotnego przestuchiwania. Szczegdlnego znaczenia nabiera bez
watpienia w tym zakresie zasada sformutowana w art. 2 § 1 pkt 3 KPK, ktéra wsrod celow postepowania
karnego statuuje potrzebe takiego jego prowadzenia, aby ,,uwzglednione zostaly prawnie chronione interesy
pokrzywdzonego”.

W pespektywie przyjgcia proponowanych rozwigzan prawnych, w tym co do uchylenia art. 205 KK, nie
mozna zarazem traci¢ z pola widzenia argumentacji zasadzajacej si¢ na ocenie tych instytucji normatywnych,
ktorych stosowanie moze niewatpliwie odsuna¢ badz istotnie zniwelowaé ewentualne dolegliwosci po stronie
pokrzywdzonego, o ktorych wyzej byta mowa. Zauwazy¢ zreszta trzeba, iz w istocie stanowisko negujace
mozliwos$¢ §cigania z urzgdu wskazanych w art. 205 KK przestepstw sprowadza si¢ do krytycznej oceny nie tyle
samego modelu $cigania co sposobu prowadzenia postgpowania karnego i zwigzanych z tym negatywnych
konsekwencji dla osoby pokrzywdzonej. Nie sposéb jednakze w tym aspekcie stwierdzi¢, iz proces karny- w
warstwie normatywnej- nie dysponuje takim instrumentarium, ktére byloby w stanie- z punktu widzenia
interesow pokrzywdzonego- skutecznie zapobiega¢ niepozadanym zjawiskom. Wystarczy tylko wskaza¢ na
przepisy okreslajace mozliwo$¢ wylaczenia jawnosci rozprawy lub posiedzenia w omawianych kategoriach
spraw (art. 360 § 1-3 KPK). Za podobnie przydatne uznaé trzeba regulacje KPK odnoszace si¢ do trybu
przestuchania §wiadka. Stosunek taczacy sprawce i pokrzywdzonego przemawia¢ moze czasami za potrzeba
rozwazenia art. 182 i1 185 KPK. Z punktu widzenia spraw, w ktorych pokrzywdzonym jest matoletni,
niewatpliwie zastosowanie natomiast znalez¢ rowniez moze art. 185a i art. 185b KPK.

Dostrzezenie zasygnalizowanych kwestii nakazuje wrecz odnie$¢ si¢ do kazuistyki w tym wzgledzie.
Szczegoblnie aktualnym w $wietle negatywnej oceny modelu $cigania na wniosek pokrzywdzonego przestgpstw z
art. 197 § 1-4 KK, art. 198 KK oraz art. 199 § 1 KK, jest problem realizacji tego typu uprawnienia wowczas, gdy
pokrzywdzonym jest matoletni. Wprowadzenie typu kwalifikowanego zgwatcenia matoletniego ponizej 15 lat w
zakresie regulacji art. 197 § 3 pkt 2 KK doprowadzilo w istocie do zmniejszenia poziomu ochrony prawno-
karnej matoletniego. Dotychczas bowiem tego typu czyny $cigane byly z urzedu na podstawie art. 200 § 1 KK.
Dokonana zmiana normatywna, prowadzaca do wytgczenia z kwalifikacji prawnej czynu (opartej na art. 197 § 3
pkt 2 KK) przepisu art. 200 § 1 KK w razie zgwatcenia matoletniego, skutkuje koniecznoscig ztozenia wniosku o
$ciganie przez przedstawiciela ustawowego lub osobe, pod ktorej piecza matoletni pozostaje (art. 51 § 2 KPK).
To za$§ sprawia, iz wielokrotnie- cho¢by z uwagi na obawe przed upublicznieniem sprawy i negatywnym
odbiorem spotecznym- do $cigania nie dochodzi. Krytyczna ocena dotyczy réwniez tego, ze o ile wskazany typ
przestgpstwa zgwalcenia z art. 197 § 3 pkt 2 KK jest Scigany na wniosek pokrzywdzonego (jego przedstawiciela
ustawowego), 0 tyle- co trudno zrozumiec¢- S$ciganiu z urzedu podlegaja czyny o mniejszej spotecznej
szkodliwos$ci stypizowane w art. 199 § 21 3 KK.

Niespojnos$¢ aksjologiczng istniejagcego rozwigzania wigza¢ nalezy zarazem z tym, iz prawo do
samostanowienia w zakresie wolnosci seksualnej przyznaje ustawodawca matoletnim, ktorzy ukonczyli 15 rok
zycia - argumentum ex art. 200 § 1-2 KK, nie pozostawiajac zarazem- z drugiej strony- w sferze jego autonomii
woli decyzji co do inicjowania postgpowania karnego.

Ten zreszta problem, ktorego istota jest czasami niemozno$¢ faktycznej realizacji decyzji woli przez
pokrzywdzonego, uwidacznia szereg innych zarzutéw w stosunku do wnioskowego trybu $cigania, rodzacych si¢
W oparciu o obserwacje sfery praktycznej w tym zakresie. Odnosi¢ si¢ one moga do wnioskéw o $Sciganie ze
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strony 0s6b nieporadnych zyciowo (np. z racji wieku czy choroby), ktérych uprawnienia nie beda in concreto
realizowane w trybie art. 51 § 3 KPK. To samo dotyczy¢ moze 0sob z okre§lonymi schorzeniami psychicznymi
(innymi niz okre§lone w art. 205 KK), ktore nie wystapia z zadaniem $cigania. Krytycznie mozna réwniez
oceni¢ sytuacje, w ktorej nie doszlo do $cigania sprawcy zgwalcenia skutkujacego $miercig pokrzywdzonego.
Mowa dla przyktadu o dokonaniu przestepstwa z art. 148 § 2 pkt 2 KK. Bedzie mie¢ ona miejsce wowczas, gdy
uprawnione do zlozenia wniosku o $ciganie osoby najblizsze dla pokrzywdzonego z zadaniem takim nie
wystapity (art. 52 § 1 KPK).

Poza tym, brak wniosku o $ciganie moze wynika¢ ze §wiadomej, cho¢ niedobrowolnej, rezygnacji z
podjecia tego typu inicjatywy przez pokrzywdzonego. Przyczyn takiego stanu rzeczy moze by¢ w istocie wiele i
wydaje si¢, ze sporo z nich de facto w znacznej mierze ksztaltowa¢ moze wysoka liczbe nieujawnionych
zgwalcen. Mowa, migdzy innymi, o przypadkach omawianych przestepstw seksualnych pojawiajacych si¢ w
ramach relacji rodzinnych czy osobistych. Wdwczas brak wniosku o $ciganie moze by¢ warunkowany zar6wno
grozbami, szantazem czy przemocg fizyczna, jak réwniez (nawet przy ich braku) obawami po stronie rodziny
przed odrzuceniem czy kompromitacja spoteczng. Medialnych przyktadow licznych zgwalcen corki przez ojca z
ostatnich lat nie trzeba w tym zakresie przytaczac jako przyktadoéw. Nie budzi takze watpliwosci znaczna liczba
nieujawnionych zgwatcen w ramach zwigzkéw matzenskich lub partnerskich.

W tym miejscu zaznaczy¢é ponownie nalezy ciaglo$¢ regulacji poswigconych zgwalceniu, miedzy
innymi wnioskowego trybu $cigania, od czasu polskiego Kodeksu karnego z 1932 r. Jak wynika z analizy
dokonanej przez M. Platek (Kryminologiczno — epistemologiczne i genderowe aspekty przestgpstwa zgwalcenia,
Archiwum Kryminologii 2010, Tom XXXII, s. 356 — 370), przestanki lezace u podstaw regulacji przyjetych w
tym pierwszym polskim Kodeksie karnym i kontynuowanych w nastepnych ustawach karnych tego typu, bardzo
silnie zwigzane byly z panujaca wowczas kulturg i warunkami zycia. Od tego czasu zaszly przemiany kulturowe
wykraczajace daleko poza te, ktore uwzglednit ustawodawca. W kontekscie przestepstw przeciwko wolnosci
seksualnej istotne znaczenie ma przede wszystkim nowy wymiar wolnosci jako dobra chronionego prawem
karnym. Analizie w tym wzgledzie podda¢ zwlaszcza trzeba art. 189a KK oraz art. 115 § 22 KK, zawierajacy
definicje handlu ludzmi. Ot6z zgoda ofiary nie wylgcza w tym przypadku bezprawnosci czynu. Podobnie zreszta
rzecz wygladata takze w przypadku art. IX § 1 i 2 PWKK z 1969 r., jednakze istotne jest przeniesienie tego
sformutowania do samej tresci Kodeksu karnego. Biorac pod uwage kryteria sankcji karnej oraz zakresu
penalizacji mozna by zada¢ pytanie, dlaczego wlasnie wolnos¢ seksualna jest najstabiej chronionym obszarem
wolno$ci. Skoro zbrodnia handlu ludzmi (art. 189a § 1 KK) jest $cigana nawet w przypadku zgody
pokrzywdzonego (oczywiscie z urzgdu), podobnie jak zbrodnia pozbawienia wolno$ci polaczonego ze
szczegblnym udreczeniem (art. 189 § 3 KK), to pozostawienie wnioskowego trybu $cigania zbrodni zgwalcenia
pozostaje pewnym anachronizmem, nie odzwierciedlajacym spotecznej szkodliwosci tego rodzaju czyndéw i
mogacym skutkowa¢ jawng bezkarnoscig ich sprawcow. Shlusznie bowiem zauwaza si¢, ze w przypadku
przestepstw godzacych w takie dobra, jak godno$¢ ludzka i wolno$¢ seksualna, a niewatpliwie takimi
przestepstwami sg te okre$lone w art. 197- 199 KK, chodzi o to, aby zindywidualizowanemu dobru prawnemu w
postaci godnosci ludzkiej da¢ mozliwie pelng gwarancje realizacji (B. Btonska, Zagadnienie przedmiotu ochrony
prawno-karnej w przypadku przestgpstw eksploatacji prostytucji, Studia luridica 2006, nr 46, s. 38 — 60).

Niezbedna jest przy tym zarazem $wiadomo$¢ zmian zachodzacych w Polsce i $wiecie oraz wigzacych
si¢ z tym konsekwencji w obszarze prawa karnego. Konflikty kulturowe i wynikajace z tego kolizje norm
zachowania uznawanych w danym spoleczefstwie i norm prawa karnego staja si¢ coraz czestsze (B.
Wojciechowski, Interkulturowe prawo karne, Torun 2009). W naszym kraju problem nie jest jeszcze na tyle
wyrazny jak choéby w panstwach zachodnioeuropejskich. Zgodnie bowiem z szacunkowymi obliczeniami,
mieszka w nim ok. 300 tysigcy imigrantéw pochodzacych z obcego kregu kulturowego. Niemniej z oczywistych
wzgledow- takich jak latwos$¢ przemieszczania si¢, zwickszajaca si¢ atrakcyjnos$¢ Polski jako miejsca do
osiedlania si¢, warunkowana wzrostem jej zamozno$ci, czy wreszcie stan demograficzny wymagajacy
uzupelnienia rynku pracy- sytuacja ta ulegnie zmianie. Majac to na wzgledzie, niewatpliwie konieczng okaze si¢
zatem potrzeba dostosowania stanu normatywnego do tego typu okolicznosci. Oczywisty do tej pory obraz
osoby pokrzywdzonej zgwatceniem, jako kogo$, kto zna jezyk polski, potrafi czytaé i pisa¢, §wiadomy jest faktu
pokrzywdzenia oraz zna swoje prawa, moze by¢ wszak nie w pemi adekwatny do rzeczywistosci. Przyktadow
spraw o wyraznym podtozu kulturowym mozna wskaza¢ wiele. Mowa cho¢by o znanym przypadku Afganki,
ktora po zgwalceniu przez krewnego trafita za ten czyn do wigzienia, bo zgodnie z tamtejszym porzadkiem
prawnym dopuscita si¢ cudzotéstwa. W wyniku naciskow mig¢dzynarodowych wyszta na wolno$¢, ale pod
warunkiem, ze zostanie drugg zona swego oprawcy (The Guardian z dnia 1 grudnia 2011 r.; M. Murray,
Marriage as a punishment, Columbia Law Review 2012, Vol. 112). O tym, ze przewidywania co do spraw o
podobnym charakterze na gruncie krajowym nie s3 calkowicie abstrakcyjne, $wiadczy¢ natomiast moze
przypadek Pakistanczyka skazanego w Polsce za tzw. zabdjstwo honorowe za niepostuszenstwo zony- Polki
(Rzeczpospolita z dnia 29 lutego 2002 r.). W przypadku szerokiej obecnie imigracji do Polski obywateli krajow
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azjatyckich do$¢ czgsto dojs¢ moze rowniez do sytuacji, w ktdrej zgwatcona zostanie kobieta nieznajaca jezyka
ani tutejszych realiéw, spotecznych czy takze procesowych, ktora moze obawiaé si¢ kontaktow z organami
$cigania ze wzgledu na spodziewane dalsze negatywne konsekwencje, ktére w takim przypadku moglyby ja
spotka¢ w kraju pochodzenia. Zachowanie wnioskowego trybu §cigania pozbawiloby ochrony prawnej takie
kobiety, co oczywiscie byloby niedopuszczalne. Poniewaz przypadki pokrzywdzenia beda miaty miejsce
najczesciej w §rodowisku rodzinnym (sprawca w wigkszosci takich wypadkéw najczesciej jest maz), osoby
pokrzywdzone nie b¢dg korzystaty z instytucji przewidzianych dla ofiar handlu ludzmi, a beda spotykaty si¢ ze
wszystkim problemami, jakie maja ofiary takiego handlu znajdujace si¢ na terenie panstwa obcego (Raport z
realizacji projektu: Zapobieganie Handlowi Kobietami z Europy Srodkowej i Wschodniej. Informacja —
Prewencja — Identyfikacja - Interwencja, Warszawa 2010). W efekcie, ich sytuacja w praktyce bgdzie istotnie
gorsza, gdyz wobec braku wniosku osoby pokrzywdzonej niemozliwym bedzie wszczecie postgpowania
karnego.

Uog6lniajac zatem nieco, w $wietle powyzszej argumentacji trzeba uzna¢, ze tryb $cigania na wniosek
stwarza niewatpliwie podtoze do naciskdw na osobe pokrzywdzong celem rezygnacji z zadania $cigania. Naciski
te mogg zreszta by¢é wywierane rownie dobrze na jej srodowisko rodzinne. Moga one przybra¢ postaé przemocy
fizycznej lub psychicznej, szantazu lub tez przekupstwa, czy tez np.- w ramach relacji zawodowych- grozby
utraty pracy, obnizenia wynagrodzenia itd. W tym miejscu trzeba dostrzec szczegdlne sytuacje, w ktorych
przestepstwo przeciwko wolnosci seksualnej ma zwigzek z miejscem pracy. Zwraca w tym aspekcie uwage
element motywacji kobiet, ktore skrywajg fakt stosowania wobec nich przemocy, takze seksualnej, w relacjach
stuzbowych czy zawodowych, gdyz obnazyloby to ich prywatnos$¢, a nawet mogloby wywotaé¢ niekorzystne
konsekwencje, np. zwolnienie z pracy. Ponadto ,,mobbing” wywoluje zazwyczaj silne stany lekowe u swych
ofiar, zwigzane z utrata poczucia bezpieczenstwa zatrudnienia, i rzutuje na radykalne obnizenie wydolnosci i
produktywnosci cztowieka. W zwiazku z tym oczywistym jest, Ze osoba, przeciwko ktorej skierowane sa tego
rodzaju zachowania, ma w praktyce zmniejszone psychologiczne mozliwosci obrony i czesto nie przejawia
inicjatywy $cigania w tym wzgledzie (B. Gruszczynska, Przemoc wobec kobiet w Polsce. Aspekty prawno-
kryminologiczne, Warszawa 2007). Ponadto, w przypadku molestowania seksualnego w miejscu pracy, ktére
uznawane jest za jeden z rodzajow ,,mobbingu”, moze wystgpowaé przymus, w ktéorym przyzwolenie na
zachowania o charakterze seksualnym jest elementem transakcji ,,co$§ za cos”, czyli ,,praca za seks”. Inicjowanie
dziatan prawnych (zlozenie wniosku o $ciganie) jest czgsto w takich przypadkach réwnoznaczne z utratg zrodia
zarobkowania. Wskazuje si¢ tez, ze czesto predestynowane do bycia ofiarg ,,mobbingu” (co w przypadkach, w
ktérych ,,mobbing” przybierze charakter niechcianych kontaktow seksualnych, moze wypetnia¢ znamiona
przestepstw z art. 197 lub 199 KK) sg osoby miode (20-40 lat), najczgsciej kobiety, zyjace samotnie lub
rozwiedzione, niewyksztatlcone, wyrdzniajace si¢ swoim zachowaniem, stylem bycia, posiadajace odmienne od
otoczenia poglady i zwyczaje, pracownicy o niskiej samoocenie, zalgknieni, introwertyczni, sumienni i ulegli (A.
Grzadkowski, Mobbing a zngcanie sig, Prokuratura i Prawo 2011, Nr 12, s. 74). Biorgc pod uwage ten opis
mozna uznac¢ za regule, ze w przypadku popehiania przestgpstw, ktorych $ciganie uzaleznione jest z jednej
strony od inicjatywy pokrzywdzonego (zawiadomienie o popelionym przestepstwie i ztozenie wniosku o
$ciganie), z drugiej za§ w przypadku niezaleznego ujawnienia przestgpstwa réwniez wymaga aktywnosci
pokrzywdzonego (takze zlozenie wniosku o $ciganie), prowadzenie postgpowania karnego i ochrona
omawianych dobr prawnych begda szczegélnie utrudnione. Podkresli¢ nalezy, iz czynno$ci majace charakter
,,mobbingu” moga wypeki¢ zarazem znamiona przestgpstwa znegcania si¢. Niewatpliwie begdzie ono $cigane z
urzedu, mimo ze rowniez w tym przypadku postepowanie karne moze wigzaé si¢ z przykrymi przezyciami dla
pokrzywdzonego, np. konieczno$¢ skladania zeznan w charakterze swiadka i opisywania ponizajacych go
zachowan sprawcy. Wyniki badan nad ,,mobbingiem” prowadzone w Polsce wskazuja, ze zjawisko to dotyka w
znaczacym stopniu zatrudnionych oraz niesie za sobg ryzyko wystepowania nie tylko szeregu negatywnych
skutkow dla ich funkcjonowania osobistego, ale powigksza tez koszty spoteczne i ekonomiczne ponoszone przez
placowki zatrudniajace, a zatem w dalszej kolejnosci rowniez przez cate panstwo (D. Merecz, A. Moscicka, M.
Drabek, Mobbing w srodowisku pracy. Charakterystyka zjawiska, jego konsekwencje, aspekty prawne i sposoby
przeciwdziatania, £.6dz 2005, s. 21).

Przyczyny odstapienia od zadania Scigania tkwi¢ zreszta rowniez moga w decyzji samej osoby
pokrzywdzonej przy braku jakichkolwiek naciskow z zewnatrz i wigzac¢ si¢ przyktadowo z obawg przed zemsta
ze strony sprawcy czy sprawcOw przestepstwa, checig uniknigeia konfrontacji w procesie z takimi osobami lub
tez stygmatyzacja ze strony okreslonych srodowisk. Co do ostatniego z argumentow, wskazaé zreszta mozna na
te czyny, ktore uwaza¢ mozna za szczeg6lnie wstydliwe dla pokrzywdzonych. Dla przyktadu, mowa o licznych
przypadkach zgwalcen, gdzie pokrzywdzonym jest mezczyzna. Wydaje sie, ze lek przed odrzuceniem i
kompromitacja w takich wypadkach moze by¢ jeszcze silniejszy i tym samym wrgcz skuteczniej niz w
przypadku kobiet powstrzymywac przed zadaniem $cigania. Potwierdzeniem tej tezy moga by¢ wyniki badan
amerykanskich, ktore dostarczajg informacji o wysokiej liczbie nieujawnionych zgwatcen w zaktadach karnych,
stuzbach mundurowych, w szczegdlnosci w armii.
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Oceniajac krytycznie argumenty zwolennikéw wnioskowego trybu $cigania nie sposéb tez przyznad
racje tym, ktorzy uzasadniaja go wskazujac na ,,intymny” charakter przestepstwa zgwalcenia i innych czynoéw
ujetych w art. 205 KK. Stwierdzenie to stanowi¢ ma punkt wyjscia dla koniecznosci pozostawienia w sferze
decyzji woli pokrzywdzonego §cigania sprawcy przestepstwa. Nie ulega bowiem watpliwosci, iz skoro wtasnie
dysponentami informacji o dokonanym tego typu przestepstwie sa zazwyczaj pierwotnie sprawca i
pokrzywdzony (ewentualnie dalsze osoby, np. najblizsza rodzina osoby pokrzywdzonej), to wydaje si¢, ze nie
bedzie ostatecznie wigkszej roznicy pomigdzy przypadkiem, w ktérym pokrzywdzony nie bedzie przejawiat woli
$cigania sprawcy poprzez niezlozenie wniosku o $ciganie, a tym, w ktérym po prostu nie ztozy zawiadomienia o
popelionym przestepstwie (przy zatozeniu trybu §cigania z urzedu). Jesliby natomiast nawet uznac¢- przy trybie
$cigania z urzedu, ze postepowanie wszczgto wskutek doniesienia ze strony osoby trzeciej lub wykorzystania
informacji z innego zrodta dowodowego, to brak woli Scigania czy po prostu uczestnictwa w procesie karnym
moze by¢ wyrazony poprzez os$wiadczenie osoby pokrzywdzonej, iz nie stala si¢ ofiarg okreslonego
przestepstwa przeciwko wolnosci seksualnej. Oswiadczenie takie niejednokrotnie skutkowaé bedzie umorzeniem
postgpowania przygotowawczego.

Z podobnego rodzaju rezerwa trzeba odnie$¢ si¢ do twierdzenia, ze obowigzujacy tryb $cigania
uzasadnia fakt, iz tylko pokrzywdzony wie, czy uczestniczyt w stosunku seksualnym dobrowolnie. Mozna wszak
dowiesc¢, iz wiele zadan §cigania wyrazonych jest z checi zemsty, dokuczenia, szantazowania sprawcy czy tez
zapewnienia sobie moralnego alibi dla odbytego stosunku seksualnego, podczas gdy do realizacji wspomnianych
czyndw zabronionych faktycznie nie doszto. Na powyzsze problemy wnioskowego trybu $cigania spojrzeé
zreszta mozna roéwniez niejako z drugiej strony podkreslajac, iz w istocie wniosek o $ciganie w re¢kach
pokrzywdzonego sta¢ si¢ moze narzedziem szantazu samego sprawcy lub wrecz osoby, ktora nie popelnita
zadnego przestgpstwa. Trafnos$¢ tego spostrzezenia potwierdzaja badania amerykanskie (E. Greer, The Truth
behind Legal Dominance Feminism's: Two Percent False Rape Claim Figure, Loyola of Los Angeles Law
Review 2000, Vol. 33, s. 947 — 972).

Istotnie adekwatne w zakresie oceny sfery praktycznej sa réwniez te przypadki faktyczne, w ktérych
dochodzi do zbiegu przepisow lub zbiegu przestepstw. Analiza przyktadowych sytuacji tego typu pozwala
uzmystowi¢ tylko pozorny charakter ochrony, ktora udzielana jest pokrzywdzonemu w sprawach o przestepstwa
wyliczone w art. 205 KK. Mowa o sytuacjach, w ktdrych zbieg tego typu dotyczy¢ bedzie wypadkow, w ktorych
Cczyn sprawcy wyczerpuje znamiona zarOwno przepisu typizujacego przestgpstwo S$cigane na wniosek
pokrzywdzonego (np. art. 197 § 1 KK), jak i przepisu, ktory statuuje $ciganie z urz¢du okreslonego w nim
przestgpstwa. Za przyktad postuzy¢ moze przypadek, w ktorym sprawca wskutek zgwalcenia powoduje zarazem
u osoby pokrzywdzonej np. ci¢zki uszczerbek na zdrowiu (art. 197 § 1 KK iart. 156 § 1 KK w zw. z art. 11 § 2
KK). Przyja¢ wowczas nalezy, iz brak wniosku o $ciganie w zakresie czynu z art. 197 § 1 KK nie wylacza
postepowania karnego w oparciu o zarzut z art. 156 § 1 KK. Obowigzku takiego- w $wietle art. 10 § 1 KPK- nie
sposob nie dostrzec. Z drugiej za$ strony, podjecie postgpowania karnego pozwala w istocie podwazy¢ sens
$cigania na wniosek, albowiem- postrzegajac problem w plaszczyznie praktycznej- wyjasnienie wielu
okoliczno$ci sprawy bedzie w takim przypadku wrecz niemozliwe bez rozstrzygni¢cia zarazem kwestii
faktycznych odnoszacych si¢ juz bezposrednio do zgwalcenia, w tym w toku przestuchania pokrzywdzonego.
Whioski powyzsze oczywiscie dotyczyé rowniez moga innych podobnych sytuacji, np. wowczas, gdy w
kwalifikacji prawnej czynu znalez¢ si¢ powinien zarzut z art. 191 § 1 KK.

Do krytycznej refleksji zmusza réwniez ocena sytuacji, w ktorej doszlo do usitowania popelnienia
jednego z przestepstw wskazanych w art. 205 KK. Takze dla takich przypadkow zastrzezony jest ustawowo
wnioskowy tryb $cigania. Wydaje si¢ natomiast, ze w wielu tego rodzaju sytuacjach do Zadania $cigania nie
dochodzi z uwagi na brak poczucia bezposredniego pokrzywdzenia u ,,ofiary”. Z drugiej zreszta strony, jesli by
nawet do §cigania doszlo, to traci z pewnos$cig wowczas istotnie na znaczeniu element obawy przed tzw. wtdrna
wiktymizacja pokrzywdzonego w zwiazku z procesem karnym, skoro do dokonania np. zgwalcenia nie doszto.

Trzeba tez zauwazy¢, ze ustawodawca zaktada, ze czynnosci przygotowawcze w zakresie przestgpstwa
zgwalcenia z art. 197 § 3 pkt 2 KK objete sg $ciganiem z urzedu na podstawie art. 200a § 1 KK. Jesliby przy tym
natomiast zgodzi¢ si¢, ze w razie zastosowania przez sprawce podstepu w sposob, o ktorym mowa w art. 200a §
1 KK, zrealizowal on zarazem elementy usilowania przestgpstwa zgwalcenia z art. 197 § 3 pkt 2 KK, to-
pomijajac stanowigcy w tym przypadku wskazowke co do podstawy prawnej skazania element zagrozenia
karnego- zastanawia¢ przede wszystkim moze niekonsekwencja, dlaczego na gruncie regulacji art. 200a § 1 KK
czyn taki §cigany jest z urzedu, za$ na wniosek gdy chodzi o czyn z art. 197 § 3 pkt 2 KK (M. Bielski, Rzecz o
granicach usitlowania przestepstw formalnych i materialnych - na przyktadzie art. 200 § 1 k.k. i art. 200a k.k.,
Czasopismo Prawa Karnego i Nauk Penalnych 2010, Nr 3, s. 101 i n.).
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Procz problemu przedmiotowej podzielnoéci wniosku o $ciganie koniecznym jest rowniez odniesienie
si¢ do tej kwestii w plaszczyznie podmiotowej. Po pierwsze zauwazy¢ trzeba, iz mozliwa niejednokrotnie jest
wielo$¢ pokrzywdzonych czynem z art. 197 § 1-4 KK, art. 198 KK lub art. 199 § 1 KK, a tym samym wielo$¢
uprawnionych do ztozenia wniosku o §ciganie. Jesliby wiec podzieli¢ zdecydowanie dominujace w literaturze i
orzecznictwie (T. Grzegorczyk, Kodeks postgpowania karnego oraz ustawa o swiadku koronnym. Komentarz,
Warszawa 2008, s. 89-90; wyrok Sadu Najwyzszego z dnia 24 kwietnia 1990 r., WR 116/90, OSNKW 1990, Nr
1-3, poz. 6) przekonanie co do tego, ze podstawe do $cigania sprawcy takich czyndéw stanowié¢ bedzie wniosek
ztozony juz przez jednego z pokrzywdzonych, to w takiej sytuacji o uwzglednieniu woli pozostalych nie moze
by¢ przeciez mowy. Konsekwentnie zreszta odnosi si¢ nadto doktryna i judykatura do sytuacji, w ktorej, przy
wielo$ci pokrzywdzonych, czyn Scigany jest z urzedu co do niektdrych, podczas gdy co do pozostatych
przewidziany jest tryb $cigania na wniosek. Podnosi si¢ wszak w tym wypadku, iz przestepstwo $cigane jest z
urzgdu bez koniecznosci sktadania wniosku o $ciganie. Nie sposob zreszta- z drugiej strony- wykluczy¢ rowniez
sytuacji, w ktorych osoba pokrzywdzona zada wprawdzie §cigania sprawcy gtownego przestgpstwa zgwalcenia,
lecz z obawy przed osobami wspoldziatajacymi z nim w przestepstwie czy tez w zwigzku z traumatycznymi
przezyciami zwigzanymi z ich zachowaniem nie chce zarazem ich $cigania. Stosownie jednak do tresci art. 12 §
2 KPK, ztozenie wniosku o $ciganie niektorych tylko sprawcow aktualizuje obowigzek $cigania takze tych osob,
ktérych czyny pozostaja w Scistym zwiazku z czynem osoby wskazanej we wniosku. Skoro zatem
aksjologicznym punktem wyjscia dla $cigania na wniosek jest przyjecie koniecznosci uwzglednienia woli
pokrzywdzonego w tym zakresie, to we wskazanym wypadku bez watpienia przyjgte rozwigzanie mozna uznaé
za niekonsekwentne.

Koniecznym jest rowniez ogélne, cho¢ praktycznie istotne, spostrzezenie, iz de facto obecny tryb
Scigania, o ktorym mowa w art. 205 KK, wielokrotnie niweczy mozliwo§¢ dokonywania przez organy
procesowe koniecznych ustalen faktycznych na poczatkowym etapie postgpowania. Chodzi wszak o stworzenie
ogdlnego obrazu czynu, o ktérym wiedza organy $cigania, by moc nastepnie stwierdzi¢, czy wyczerpujac
znamiona np. przestgpstwa zgwalcenia z art. 197 § 1 KK nie moze on by¢ $cigany bez koniecznej inicjatywy
pokrzywdzonego, czy tez jest to czyn $cigany jednak z urzedu badz tez w ogoble nie realizujacy znamion czynu
zabronionego.

Merytoryczne wsparcie w pozytywnej ocenie proponowanych rozwigzan normatywnych mozna
rowniez znalez¢ w pogladach doktryny prawa karnego (zob. m.in. M. Filar, Przestgpstwo zgwatcenia w
polskim prawie karnym, Warszawa — Poznan 1974, s. 174- 179; J. Leszczynski, Profilaktyka i represja w
sprawach o zgwalcenia zbiorowe, Prawo i Zycie 1972, Nr 22). O ile co do bezwzglednej modyfikacji trybu
$cigania wskazanych typow przestgpstw zauwazalna jest wyraznie polaryzacja stanowisk (cho¢ zaznaczy¢
zarazem trzeba, iz w literaturze nie przedstawiono dotad obszernej merytorycznie argumentacji wspierajacej
$ciganie przestepstw z art. 205 KK na wniosek pokrzywdzonego), o tyle zdecydowanie juz bardziej zdaja si¢
przewazaé glosy o potrzebie $cigania z urzedu typow kwalifikowanych przestepstwa zgwatcenia- art. 197 § 314
KK (J. Warylewski [w:] Kodeks karny. Czg$¢ szczegdlna. Komentarz, t. 1, red. A. Wasek, R. Zawlocki,
Warszawa 2010, s. 1008; J. Leszczynski, Przestgpstwo zgwaicenia w Polsce, Warszawa 1973, s. 282).
Odnotowa¢ nalezy, iz jest to jedyna kodeksowa forma zbrodni §cigana na wniosek pokrzywdzonego. W tym
konteksécie nalezy zreszta zwrocié uwage, iz postulat tego rodzaju zostal juz czgsciowo przez ustawodawce
zrealizowany na gruncie regulacji art. 118a § 2 pkt 4 KK. Przepis ten przewiduje tryb $cigania z urzedu typu
kwalifikowanego (w stosunku do art. 197 KK) przestgpstwa zgwalcenia: ,,Kto, biorgc udzial w masowym
zamachu lub choéby w jednym z powtarzajacych si¢ zamachow skierowanych przeciwko grupie ludnosci
podjetych w celu wykonania lub wsparcia polityki panstwa lub organizacji: 4) dopuszcza si¢ zgwalcenia albo
stosujac przemoc, grozbg bezprawng lub podstgp w inny sposdb narusza wolno$¢ seksualng osoby [...]".
Wskazane rozwigzanie normatywne stanowi nawigzanie do przepisow prawa karnego materialnego
zamieszczonych w Rzymskim Statucie Miedzynarodowego Trybunatu Karnego z dnia 17 lipca 1998 r., w tym
zbrodni przeciwko ludzkoséci i zbrodni wojennych. Statut wszedt w zycie w dniu 1 lipca 2002 r. Polska
ratyfikowata go za§ w dniu 12 listopada 2001 r. Jego analiza stanowi zatem potwierdzenie, iz $ciganie
okreslonych kategorii przestepstw (w tym zbrodni przeciwko ludzko$ci) musi nastepowac z urzedu, co Polska
tym samym stara si¢ realizowaé. Majac zarazem na wzgledzie wnioski prawno-porownawcze wypada roOwniez
podkresli¢, iz takie rozwigzanie- inaczej niz w polskim Kodeksie karnym- nie prowadzi na ogot do sprzecznosci
(odstepstwa) z przyjetym w danym kraju modelem $cigania omawianych przestepstw przeciwko wolnosci
seksualnej, ktory zazwyczaj eksponuje jednak tryb $cigania z urzedu.

Analiza przepisow kodeksow karnych zaréwno panstw cztonkowskich Unii Europejskiej (np. Czechy,
Lotwa, Szwecja), jak 1 bedacych poza wspdlnota (np. Norwegia), wskazuje, ze mamy na ogét do czynienia z
podejsciem do przestepstw o charakterze seksualnym takim, jak do wszystkich innych przestgpstw
naruszajacych spotecznie istotne dobra w wymiarze uzasadniajacym ingerencj¢ panstwa. Jako pierwszy przyktad
mozna podaé przepisy zawarte w norweskim Kodeksie karnym, ze wzgledu na podobienstwa z normami
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zawartymi w polskim Kodeksie karnym. Ot6z odnalez¢ tam mozna takze przestgpstwa $cigane na wniosek, jak
chociazby bezprawne uzywanie rzeczy nalezacych do innej osoby (art. 261), przy czym czyn taki moze by¢
takze Scigany z urzedu, jezeli jest to w publicznym interesie. W przypadku przestepstw seksualnych,
okreslonych w rozdziale XIX tego Kodeksu, nie ma jednak regulacji dotyczacych szczegdlnego trybu $cigania
(np. na wniosek pokrzywdzonego). Podobnie jest w rozdziale VI szwedzkiego Kodeksu karnego.

Nieco inaczej wyglada sytuacja w Republice Czeskiej, aczkolwiek rowniez tutaj $ciganie sprawcy
zgwalcenia z urzgdu jest reguta. Wyjatek od niej okreslony natomiast zostal w art. 163 czeskiego Kodeksu
postepowania karnego. W przypadku, gdy sprawcg zgwalcenia jest matzonek osoby pokrzywdzonej, albo osoba,
ktora pozostaje z osobg pokrzywdzona w statym zwigzku, Sciganie jest uzaleznione od zgody tej osoby.

W przypadku totewskiego Kodeksu karnego mozna moéwi¢ o podobnej do jego polskiego odpowiednika
systematyce. Tytul rozdziatu XVI mozna by przetlumaczyé jako ,Przestgpstwa przeciwko obyczajnosci i
nietykalnosci seksualnej”. Rowniez w tym przypadku S$ciganie przestgpstw naruszajacych mozliwosé
swobodnego dysponowania swoim ciatem w sferze seksualnej nastepuje z urzgdu.

Co istotne, jak wczesniej juz podkreslono, tryb §cigania z urzedu omawianych typow przestepstw
seksualnych w sposob zdecydowany przewaza gdy chodzi o przyjete w tym zakresie rozwigzania innych panstw
europejskich. Dalej- tytutem przyktadu- mozna tylko jeszcze wskaza¢ Belgig, Estoni¢, Austri¢ czy Finlandig.

Art. 2 projektu ustawy

Zgodnie z regula wystowiong na gruncie normatywnej regulacji art. 12 § 3 KPK, wniosek
pokrzywdzonego o S$ciganie sprawcy moze by¢ cofnigty w postgpowaniu przygotowawczym za zgoda
prokuratora, a w postgpowaniu sagdowym za zgoda sadu - do rozpoczecia przewodu sagdowego na pierwszej
rozprawie gtownej. Tak wyrazona zasada nie dotyczy jednak przestgpstwa okreslonego w art. 197 KK. Wszakze
raz ztozony wniosek o $ciganie sprawcy czynu z art. 197 § 1-4 KK nie moze by¢ juz cofnigty. Konieczng
konsekwencja uchylenia art. 205 KK- co skutkuje zmiang trybu $cigania z wnioskowego na $ciganie z urzedu-
jest zatem potrzeba zmiany brzmienia regulacji art. 12 § 3 KPK poprzez rezygnacje z odwolania si¢ w niej
bezposrednio do art. 197 KK.

Podejmujac aspekt praktyczny, wypada jednak zauwazy¢, iz w zderzeniu z praktyka takze regulacja art.
12 § 3 KPK- w omawianym zakresie- okazywata si¢ czasami wadliwa czy nieskuteczna. Nalezy mie¢ w tym
miejscu migdzy innymi na uwadze sztywne, a tym samym czgstokro¢ spotecznie nieuzasadnione, ramy instytucji
Scigania na wniosek. Wszakze jego ztozenie powoduje nieuchronno$é Scigania nawet w razie zgodnego- ze
strony sprawcy i ofiary- zadania zaniechania $cigania. Za obrazowy przyktad postuzy¢ moze zawarcie zwigzku
malzenskiego sprawcy z pokrzywdzona, gdzie ztozony uprzednio wniosek o §ciganie nie moze juz zostaé
cofnigty mimo przebaczenia ze strony kobiety.

Potrzebe zmian w obrebie konstrukcji normatywnej art. 12 § 3 KPK trzeba by réwniez podkresli¢ nie
tylko jako nastepstwo proponowanych w projekcie zmian co do trybu $cigania przestgpstw ujetych w art. 205
KK, lecz takze z powodu oczywistej nickonsekwencji zdecydowanie zauwazalnej na gruncie regulacji art. 12 § 3
KPK. Wigze si¢ wszak ona z istotnym zréznicowaniem pozycji procesowej pokrzywdzonego gdy chodzi o
$cigane na jego wniosek- wskazane w art. 205 KK- przestepstwa przeciwko wolnos$ci seksualnej i obyczajnosci.
Jesliby bowiem punktem wyjscia uczyni¢ zatozenie znacznego podobienstwa co do kryminalnego charakteru
sciganych na wniosek pokrzywdzonego przestepstw z art. 197, 198 1 199 KK, to catkowicie stusznym wydaje sig¢
przeto pytanie o zasadno$¢ wyeliminowania mozliwos$ci cofnigcia wniosku o §ciganie wylacznie w odniesieniu
do przestgpstwa zgwalcenia z art. 197 KK, z pominigciem za$§ naduzy¢ seksualnych z art. 198 i 199 KK.

Podsumowanie

Przedstawiona argumentacja pozwala zauwazy¢ negatywny wplyw wnioskowego trybu S$cigania
przestepstw z art. 197 § 1-4 KK, art. 198 KK i art. 199 § 1 KK zaréwno gdy chodzi o realizacj¢ postulatow z
zakresu polityki kryminalnej, jak i ksztaltowanie w sposob racjonalny spotecznego poczucia sprawiedliwosci.
Wiaza si¢ z tym oczywiscie daleko idace skutki w zakresie poziomu ochrony prawnej udzielanej aktualnie
osobie pokrzywdzonej. Takie nastgpstwa wynikajace ze stosowania funkcjonujacych rozwigzan normatywnych
wrecz wymuszaja krytyczng ocene pojmowania wcigz wspotczesnie istoty przestepstwa zgwalcenia i innych
wskazanych przestepstw $ciganych na wniosek pokrzywdzonego w kategoriach stanowigcych punkt wyjécia w
tym zakresie w XIX- wiecznych Kodeksach karnych. Kategorie te nie znajduja wszak obecnie wsparcia zarOwno
w rzeczywisto$ci karno-procesowej, jak i spotecznej. W $wietle zaprezentowanych uwag trzeba tez podkresli¢,
iz wlasnie w zakresie regulacji art. 205 KK uwidaczniajg si¢ doskonale te niedostatki instytucji §cigania na
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wniosek pokrzywdzonego, ktore moga nadawac jej przymiot kontrowersyjnej, przede wszystkim gdy chodzi o
jej funkcje gwarancyjna z punktu widzenia interesow okreslonych uczestnikow procesu karnego. Poza tym
stwierdzi¢ trzeba, iz regulacja $cigania na wniosek z art. 205 KK wielokrotnie po prostu nie moze zadowala¢ z
punktu widzenia realizacji interesu publicznego. Jest to twierdzenie uzasadnione gdy wezmie si¢ pod uwage
cho¢by kwalifikowane typy zgwalcenia, w przypadku ktorych stanowisko osoby pokrzywdzonej wykazuje brak
woli $cigania sprawcy, np. w zwiazku z wczedniejszym zaoferowaniem jej przez sprawce korzysci majatkowe;.
Migdzy innymi w takich kategoriach spraw brak mozliwosci reakcji ze strony panstwa (wymiaru
sprawiedliwoséci) moze intensyfikowac poczucie bezkarno$ci u sprawcow i ksztattowac lekcewazacy stosunek do
obowigzku przestrzegania prawa. Z drugiej z kolei strony taka bezkarnos¢ moga szczegdlnie dotkliwie odczuwaé
sami obywatele, dla ktorych brak Scigania w przypadku tego typu stwierdzonych faktycznie zbrodni stanowi¢
moze punkt wyjscia zarbwno do ostabienia ich zaufania do organdw wymiaru sprawiedliwosci, jak i zarazem
poczucia zagrozenia co do mozliwos$ci pokrzywdzenia ze strony sprawcow wskazanych przestgpstw.

Nie sposob tez zgodzi¢ si¢ co do tego, ze wnioskowy tryb §cigania zdecydowanie pelniej pozwala
uwzgledniaé prawnie chronione interesy pokrzywdzonego. Obserwacja polityki kryminalnej panstwa (mi¢dzy
innymi zmian z 2009 r. w obrebie art. 197 KK)- w tym takze w zakresie przestepstw przeciwko wolnosci
seksualnej- na przestrzeni ostatnich lat dowodzi, iz przestepstwo zgwalcenia stanowi jedno z najpowazniejszych
przestepstw. Z punktu widzenia za$ roli panstwa, jaka jest zapewnienie obywatelom poczucia bezpieczenstwa i
zapobieganie przestepczosci (w szczegodlno$ci powaznym przestepstwo przeciwko zyciu i zdrowiu), nie do
przyjecia wydaje si¢ sytuacja, w ktorej sprawca dopuszcza si¢ powtarzajacych zamachdéw na wolnos¢ seksualng
(np. ojciec wzgledem corki, maz wzgledem zony), gdzie brak mozliwosci $cigania z urzedu (przy braku
aktywnosci pokrzywdzonej) prowadzi do catkowitej bezkarnosci sprawcy, co tylko moze motywowaé do
powtarzalnosci tego typu zachowan. Skoro nie budzi raczej watpliwosci, iz kara kryminalna ma by¢ w istocie w
przypadku przestepstw przeciwko wolnosci seksualnej wyznacznikiem spotecznie pozgdanych postaw, to brak
aktywnosci panstwa widoczny w wielu sytuacjach w ramach $cigania na wniosek moze ksztaltowaé
przyzwolenie z jego strony na pewne zachowania, co znaczaco ktoci si¢ z realizowana w tym zakresie polityka
karng ostatnich lat co do omawianych kategorii przestgpstw.

Przewidywane skutki spoteczne, gospodarcze, finansowe i prawne

Przewidziane w projekcie rozwigzania znajda zastosowanie wzgledem uczestnikow postepowania
karnego. Z jednej bowiem strony, obowigzkiem organdéw $cigania stanie si¢ wszczynanie postgpowan karnych
wszedzie tam, gdzie dotychczas niezbedny byl wniosek o $ciganie. Z drugiej za$ strony wprowadzone regulacje
beda mie¢ zastosowanie przede wszystkim wobec o0s6b posiadajacych w procesie karnym status
pokrzywdzonego lub oskarzonego. Odnotowaé przy tym zarazem trzeba korzystne skutki wprowadzenia
proponowanych rozwigzan co do osob potencjalnie narazonych na sprzeczne z prawem zachowania sprawcoOw
przestepstw przeciwko wolnosci seksualnej i obyczajnosci.

Trudne do oszacowania sg skutki wej$cia w zycie przepisdw ustawy w odniesieniu do stanu osadzonych
w jednostkach penitencjarnych. Mozna przypuszczaé, ze liczba ta ulegnie zwigkszeniu, w zwiazku z
podniesieniem liczby postgpowan karnych w sprawach o wybrane (ujete w art. 205 KK) przestepstwa przeciwko
wolnosci seksualnej i obyczajnosci.

Poza zmianami przewidzianymi w projekcie, ustawa nie bedzie wywolywaé innych skutkéw prawnych.

Projekt ustawy nie byt skierowany do konsultacji spotecznych w rozumieniu art. 34 ust. 3 Regulaminu
Sejmu RP.

Projekt ustawy nie pociaga za soba obciazenia budzetu panstwa lub budzetéw jednostek samorzadu
terytorialnego.

Przedmiot projektowanej regulacji nie jest objety prawem Unii Europejskie;.
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