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Article 1 Paragraph 2 of the Constitution of the Czech Republic, in conjunction with the 

principle of cooperation set out in Article 10 of the EU Treaty, forms the basis for a 
constitutional principle according to which domestic law, including the Constitution, should 
be interpreted in conformity with the principles of European integration and of cooperation 
between Community authorities and Member State authorities. Where there are several 
possible interpretations of the Constitution, which includes the Charter of Fundamental Rights 
and Freedoms, if only some of the interpretations lead to fulfilment of the obligations 
assumed by the Czech Republic in connection with its membership of the EU, we must opt for 
an interpretation that supports fulfilment, and not one that would exclude it. These 
conclusions apply also to the interpretation of Article 14 Paragraph 4 of the Charter of 
Fundamental Rights and Freedoms. 

The plaintiffs’ assertion that domestic acceptance of the European Arrest Warrant would 
harm the relationship between the citizen and the state is not well-founded. A citizen 
surrendered for criminal proceedings in another EU Member State remains, even during the 
period of the criminal proceedings, under the protection of the Czech state. An European 
Arrest Warrant enables the temporary surrender of a citizen to face prosecution in another EU 
Member State, for a specifically defined act, and there is nothing to prevent the citizen 
returning to the Czech Republic once the criminal proceedings are over. Citizens have the 
right to defend themselves against measures taken by the authorities responsible for 
conducting criminal proceedings in relation to surrenders under an European Arrest Warrants 
through legal remedies, including the possibility of a constitutional appeal.  

The provisions of Article 14 Paragraph 4 of the Charter of Fundamental Rights and 
Freedoms, the first sentence of which gives every citizen the right to enter the territory of the 
Republic freely, and the second sentence of which states that citizens may not be forced to 
leave their homeland, clearly prohibit the expulsion of a Czech citizen from the Czech 
Republic, as a democratic state to which he is bound as a citizen of that state. From the text of 
Article 14 Paragraph 4 of the Charter of Fundamental Rights and Freedoms it cannot be 
unambiguously stated, without further argument, whether and to what extent the temporary 
surrender of a citizen to face criminal proceedings in another EU Member State is excluded, 
where the citizen has the right to return to the homeland after the end of the proceedings. A 
literal interpretation of the term “forced to leave the homeland” may in fact also include such 
a relatively short-term surrender of a citizen for criminal proceedings abroad. 

The concept of a prohibition on someone being “forced to leave the homeland” may be 
interpreted either broadly or narrowly. The Constitutional Court, in agreement with the 
plaintiffs, has ruled that a resolution of the meaning of Article 14 Paragraph 4 of the Charter 
of Fundamental Rights and Freedoms requires an examination of its objective sense. In 
assessing the meaning of these provisions of the Charter of Fundamental Rights and 
Freedoms, due weight should be given especially to the historical motives for passing this 
measure. The provisions of the second sentence of Article 14 Paragraph 4 of the Charter of 
Fundamental Rights and Freedoms first appeared within the framework of Article 15 
Paragraph 2 of the draft Charter of Fundamental Rights and Freedoms, in a report from the 
constitutional law committees of the Lower House and the Upper House on 7th January 1991 
(see Document 392, http://www.psp.cz). The Constitutional Court agrees both with the 
plaintiffs, and with the parties to these proceedings, that the experience of the crimes 
committed by the communist regime played a vital role in the creation of the Charter of 
Fundamental Rights and Freedoms. It also played a similar role in the creation of the current 
Article 14 Paragraph 4 of the Charter of Fundamental Rights and Freedoms, in late 1990 and 
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early 1991, which was not too long after the experience in particular of actions such as 
“Decontamination”, under which the communist regime forced undesirable persons to leave 
the Republic. The historical interpretation therefore bears witness that the provisions of 
Article 14 Paragraph 4 of the Charter of Fundamental Rights and Freedoms never applied to 
extradition. 

If Czech citizens benefit from the advantages relating to the law of EU citizenship, it is 
natural that along with the advantages they should also accept a certain measure of 
responsibility. It is not possible to pursue within the context of an individual Member State 
the successful investigation and prosecution of criminal activities perpetrated within the 
European space, as this requires broad international cooperation. One consequence of this 
cooperation is the replacement of former procedures for an extradtition of criminal suspects 
with new and more effective mechanisms that reflect the realities of the 21st century. In the 
opinion of the Constitutional Court, there is no reason to assume that the current standard of 
protection for fundamental rights within the EU, through the application of the principles 
arising from these rights, offers a level of protection inferior to that which is provided in the 
Czech Republic. 

We must not lose sight of these facts when seeking to develop an objective interpretation 
of Article 14 Paragraph 4 of the Charter of Fundamental Rights and Freedoms. It is not in 
conformity with the principle of objective teleological interpretation, reflecting the reality of 
today’s EU and the high mobility of citizens across the Union as a whole, that Article 14 
Paragraph 4 of the Charter of Fundamental Rights and Freedoms should be interpreted in such 
a way as to forbid even the temporary surrender of a citizen to another Member State for the 
purposes of criminal proceedings in respect of a crime committed by that citizen in the State 
in question, provided there is a guarantee that after the end of the criminal proceedings the 
citizen may, at his own request, be surrendered back to the Czech Republic to serve out any 
sentence that may have been passed (compare Section 411 Paragraph 7 of the Penal 
Procedural Code). The temporary surrender of a citizen to face criminal proceedings in 
another EU Member State, which is conditional on him being subsequently returned to the 
homeland, therefore does not and cannot amount to an obligation to leave the homeland, in 
the sense of Article 14 Paragraph 4 of the Charter of Fundamental Rights and Freedoms. 
Similarly, attention should be given to the provisions under which a Czech citizen or person 
with permanent residence in the Czech Republic can be surrendered to undergo a custodial 
sentence or preventive therapy or rehabilitation in another Member State only with their own 
consent (Section 411 Paragraph 6 Letter e) of the Penal Procedural Code). From this it 
follows that nobody can be surrendered to undergo a custodial sentence in another State 
without giving their consent. 

The citizen’s right to the protection from the State is also apparent from the fact that it 
would be a breach of Article 14 Paragraph 4 and Article 36 Paragraph 1 of the Charter of 
Fundamental Rights and Freedoms, as well as of Article 6 Paragraph 1 of the EU Treaty, if a 
citizen were to be surrendered for criminal proceedings to a State where the standards for 
criminal proceedings did not fulfil the requirements laid down for criminal proceedings in the 
Czech Constitution, for example in a situation where there would be a real threat to the 
citizen’s right to a fair trial (Article 36 Paragraph 1 of the Charter of Fundamental Rights and 
Freedoms), or where the citizen would face torture or another form of inhuman or degrading 
treatment or punishment (Article 3 of the Convention (a note of translator: the reference is 
made to European Convention on Human Rights), Article 7 Paragraph 2 of the Charter of 
Fundamental Rights and Freedoms). This clearly does not apply in the case of an European 
Arrest Warrant. 

We must always bear in mind that all EU Member States are signatories to the European 
Convention on Human Rights. This means that the rights of a citizen will not be significantly 
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compromised by the fact that his/her criminal case will be judged in another Member State, 
since every EU Member State is bound by a standard for protecting human rights that is 
equivalent to the standard required in the Czech Republic, while the laws of all Member 
States are based on values which our State signed up to after 1989. The Czech Charter of 
Fundamental Rights and Freedoms, that is to say, is also based on the European Convention 
on Human Rights.  

We may consider the provisions of Section 377 of the Penal Procedural Code as a kind of 
insurance policy, guaranteeing the protection of Czech citizens at a constitutional-legal level 
by stipulating that no request from the authorities in another State can be granted if it would 
lead to a breach of the Czech Constitution or of those provisions in the law of the Czech 
Republic which must be enforced without exception, or where granting the request would be 
harmful to other interests of the Czech Republic. This principle, set out in Chapter 25, Part 1 
of the Penal Procedural Code (and identified as a general provision), therefore applies both to 
the traditional extradition procedures set out in Part Two and to the procedures for the 
surrender of persons between EU Member States on the basis of a European Arrest Warrant, 
as set out in Part 3 of the same Chapter. Even though this provision in the Penal Procedural 
Code is introduced by the sub-heading “protecting the interests of the State” it is possible, 
particularly from the text of the first sentence, to conclude that this refers mainly to the 
interest the State that no violation occurs to the fundamental rights of Czech citizens, as 
enshrined in the Czech Constitution, one integral part of which is the Charter of Fundamental 
Rights and Freedoms (... if granting a request would lead to a breach of the Czech 
Constitution or of those provisions in the law of the Czech Republic which must be enforced 
without exception...). 

Persons who are surrendered to another EU Member State have the right to appeal against 
measures taken by the authorities responsible for conducting criminal proceedings with a 
suspensory effect (Section 411 Paragraph 5 of the Penal Procedural Code), and if needs be 
also a constitutional appeal, and during the time that the Constitutional Court is considering 
the case the timelimit for surrendering the person will be suspended (Section 415 Paragraph 3 
of the Penal Procedural Code). These provisions ensure the protection of citizens, and 
possibly other persons as well, who face being surrendered for criminal proceedings, at the 
same time upholding the condition that no surrender of persons may, in an individual case, 
undermine the constitutional order of the Czech Republic.  

These principles are in conformity with the Framework Decision, according to which 
nothing it should be interpreted in such a way as to exclude refusal to surrender a person for 
whom an European Arrest Warrant has been issued, where there are objective reasons for 
assuming that the warrant has been issued for the purposes of prosecuting or punishing the 
person on the basis of their gender, race, religion, ethnic origin, nationality, language, political 
beliefs or sexual orientation, or where the position of the person might for any of these 
reasons be weakened. The Framework Decision does not prevent a Member State from 
applying its constitutional principles in respect of the right to a fair trial, freedom of 
association, a free press and freedom of expression in relation to other media. The Framework 
Decision also declares explicitly that nobody can be removed, banished or extradited to a 
State where there is a serious risk that they may be put to death, tortured or subjected to other 
forms of inhuman or degrading treatment or punishment. 

There are therefore no grounds for asserting that the domestic arrangements in respect of 
the European Arrest Warrant would harm the relationship between the citizen and the State. A 
citizen surrendered for criminal proceedings to another EU Member State remains, even 
during the period of the criminal proceedings, under the protection of the Czech State. An 
European Arrest Warrant enables the temporary surrender of a citizen to face prosecution in 
another EU Member State, for a specifically defined act, and there is nothing to prevent the 
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citizen from returning (and possibly serving out a sentence in the Czech Republic) once the 
criminal procedures are over. The Penal Procedural Code specifies the grounds for not 
surrendering a person to another Member State of the Union (especially Section 411). 
Citizens have the right to defend themselves against measures taken by the authorities 
responsible for conducting criminal proceedings through legal remedies that have a 
suspensory effect (see Section 411 Paragraph 5 of the Penal Procedural Code), including the 
possibility of a constitutional appeal. If the surrender of a citizen would be in breach of the 
Constitution, then the surrender would not take place. 

In drawing these conclusions we must have regard not only to the protection of the rights 
of persons suspected of having committed crimes, but also to the interests of the victims of 
crimes. From the standpoint of protecting the rights of the victim and those suffering 
damages, it would generally appear to be more practical and more just for the criminal 
proceedings to take place in the State in which the crime was committed (compare the 
conditions that apply to cases of competing European Arrest Warrants set out in Section 419 
of the Penal Procedural Code and Article 16 of the Framework Decision, where one of the 
basic conditions is to take account of where the crime was committed). Because the 
implementation of an European Arrest Warrant, involving the surrender of one’s own citizens, 
is conditional upon reciprocity (Section 403 Paragraph 2 of the Penal Procedural Code), it 
protects the rights of persons who are considered to have suffered damages under the Czech 
Penal Procedural Code. We can generally say that in the State where a crime is committed, in 
view of the fact that the material evidence will be found in that state, the criminal proceedings 
will be speedier, more efficient and at the same time more reliable and fair, both for the 
accused and for any possible victims of the crime. 

The Constitutional Court cannot agree with the plaintiffs that Section 412 Paragraph 2 of 
the Penal Procedural Code is in conflict with Article 39 of the Charter of Fundamental Rights 
and Freedoms, since these provisions do not in any way define the crimes not requiring dual 
criminality. In the area of substantive law, establishing the punishability of an act merely by 
naming it but without providing any sort of statutory definition, as is the case with Section 
412 Paragraph 2 of the Penal Procedural Code, would definitely be a breach of Article 39 of 
the Charter of Fundamental Rights and Freedoms. The Constitutional Court is of course aware 
of the fact that Section 412 Paragraph 2 of the Penal Procedural Code is a provision not of 
substantive law but of procedural law. A surrender under an European Arrest Warrant still 
does not amount to a crime in the sense of Article 39 and Article 40 of the Charter of 
Fundamental Rights and Freedoms.  

Persons suspected of having committed crimes and surrendered under an European Arrest 
Warrant will not be prosecuted for crimes under Section 412 Paragraph 2 of the Penal 
Procedural Code, but rather criminal proceedings will be carried out in respect of crimes 
defined in the substantive law of the requesting EU Member State. The statutory enumeration 
of crimes in Section 412 Paragraph 2 of the Penal Procedural Code (Article 2 Paragraph 2 of 
the Framework Decision), serves merely to support the procedures of the court. In cases 
where the authorities in the requesting state have indicated in an European Arrest Warrant that 
the conducts of the person to be surrendered are among the conducts set out in Section 412 
Paragraph 2 of the Penal Procedural Code, or Article 2 Paragraph 2 of the Framework 
Decision, the Czech court will not conclude that the act is a crime under Czech law. It does 
not therefore follow that, in consequence of passing Section 412 of the Penal Procedural 
Code, the criminal law of all Member States of the EU will become applicable in the Czech 
Republic. It means only that the Czech Republic will assist other EU Member States in 
enforcing their criminal law. The provisions of Section 412 of the Penal Procedural Code do 
not therefore impose upon persons in the Czech Republic (citizens, persons with permanent 
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residence and other persons staying in the Czech Republic) the obligation to be familiar with 
the criminal law of all of the Member States of the EU. 

The list of crimes in Section 412 Paragraph 2 of the Penal Procedural Code, or Article 2 
Paragraph 2 of the Framework Decision, generally corresponds to conducts that are 
punishable also under Czech law, although the names of crimes do not always correspond 
precisely. The list of crimes not requiring dual criminality is provided not because it was 
assumed that some of these conducts might not be considered a crime in some Member States, 
but on the contrary because these were conducts that, in view of our shared values, would be 
punishable in all EU Member States. The reason for providing this list is to speed up the 
handling of European Arrest Warrants, because it does away with the procedure for 
determining the punishability of an act under Czech law. In addition, through accepting the 
Framework Decision, every EU Member State has expressed agreement with the fact that all 
criminal conducts falling within such generally defined categories will result in criminal 
prosecutions.  

Through relinquishing the principle of dual criminality in relation to the Member States of 
the EU, the Czech Republic is not in any way violating the principle of legality. Generally 
speaking, the requirement for a dual criminality may be, like a safeguard, relinquished in a 
relationship between EU Member States that have a sufficient level of mutually close values 
and mutual trust, and which are democratic regimes adhering to the principle of the “rule of 
law” and bound by an obligation to follow this principle. This is precisely the situation where 
the degree of proximity between the 25 Member States has reached such a level of mutual 
trust that they no longer feel the need to cling to the principle of dual criminality. 

The surrender of a Czech citizen or other person lawfully residing in the Czech Republic 
in order to face criminal prosecution in another EU Member State will usually arise only 
where a crime has been committed not in the Czech Republic, but in the other Member State. 
Where a crime has been committed partly abroad and partly in the Czech Republic, the 
criminal prosecution will take place in the Czech Republic. This creates an obstacle to the 
surrender of a person for criminal proceedings abroad [compare Section 411 Paragraph 6 
Letter d) of the Penal Procedural Code] unless, in view of the nature of the conducts in 
question, it would be more efficient to carry out a prosecution in the other Member State, for 
example because the decisive material evidence is in that State, or because the deed took 
place mostly in that State, etc. 

According to Article 4 Paragraph 7 of the Framework Decision the judicial authorities 
involved in a case may refuse to implement an European Arrest Warrant if it relates to a crime 
committed wholly or partly on the territory of the Member State or in a place treated as such. 
This provision, which gives the domestic judicial authorities the option of refusing the 
execution of the European Arrest Warrant, defends the value of legal certainty, which is also a 
value enshrined in European law, and compliance with which at an European level is a 
precondition for the Czech Constitution Order allowing the application of the European law in 
the domestic law (in this case the implementation and application of the Framework 
Decision). Article 4 Paragraph 7 of the Framework Decision, however, has not been explicitly 
incorporated into Czech law, but in accordance with the principle of constitutional conformity 
of interpretation, the Czech judicial authorities must have regard to the trust of Czech citizens 
in the fact that their conducts within the territory of the Czech Republic are regulated under 
Czech criminal law. If a Czech citizen, that is to say, is residing in the Czech Republic, 
domestic law will apply to his conducts, from which also arises the constitutionally protected 
trust of this person in the fact that his conducts will be subject to the legal consequences laid 
down by Czech law. The general value of legal certainty, in the area of constitutional law, 
finds expression in the principle formulated in Article 39 of the Charter of Fundamental 
Rights and Freedoms, and at the level of sub-constitutional law is expressed in the general 
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principle of Section 377 of the Penal Procedural Code, which has subsidiary application in 
respect of Section 411 Paragraph 6 Letter d) of the Penal Procedural Code, and thus will be 
applied only where there has been no criminal prosecution in the Czech Republic in relation 
to a given act. According to Section 377 of the Penal Procedural Code, interpreted in the 
sense of Article 4 Paragraph 7 of the Framework Decision, a Czech citizen will not be 
surrendered to another EU Member State on suspicion of a crime that is alleged to have been 
committed on the territory of the Czech Republic, except for cases where, in view of the 
special circumstances under which the crime was committed, it is necessary to give 
precedence to conducting the criminal prosecution in the requesting State, for example 
because it may be difficult to determine the actual situation regarding conducts that, for the 
most part, took place abroad, so that a prosecution in the Member State in question would in 
such a case be more appropriate than a prosecution in the Czech Republic. The reasoning of 
the courts, which may or may not refuse to execute an European Arrest Warrant, is proper 
here, for in many cases it will be appropriate for the suspect to be surrendered, even where his 
activities took place within the territory of the Czech Republic (e.g. as the organiser of a 
crime that was then committed in another Member State of the Union). This provision will be 
specified more closely of course only when it is put into practice, and at this point it is not for 
the Constitutional Court to anticipate that process. 

The Constitutional Court would like to emphasise that the Czech Constitution does not 
protect only the trust of Czech citizens in Czech law, but also protects the trust and the legal 
certainty of other persons that are lawfully residing in the Czech Republic (e.g. foreign 
nationals who are permanently resident in the Czech Republic). 

One specific category falling under the principle of territoriality is represented by remote 
crimes, committed mainly through computer technology, which theoretically makes it 
possible that conducts perpetrated in the Czech Republic may result in the actual essence of 
the crime taking place in another EU Member State. The Constitutional Court concedes that in 
wholly exceptional circumstances the application of an European Arrest Warrant may conflict 
with the Czech Constitution, especially in cases where a remote tort might be considered a 
crime under the law of the requesting State but would not be a crime under Czech criminal 
law, and might even permit the use of a constitutional defence in the Czech Republic (e.g. 
within the framework of the constitutional protection of freedom of expression). In this sense 
the objections of the plaintiffs are well-founded. Such a case, which would anyway be 
unusual, would involve the application of Section 377 of the Penal Procedural Code, which 
includes a mechanism for preventing the unconstitutional consequences of European Arrest 
Warrants, in the sense mentioned above. 

 
A plenary session of the Constitutional Court 

 
has decided in the case of the proposal put forward by the plaintiffs – a group of MPs 

from the Lower House of the Czech Parliament and a group of senators from the Senate of the 
Czech Parliament, represented by Prof. JUDr. A. G., CSc., lawyer, for the annulment of 
Section 21 Paragraph 2 of Act 140/1961 Coll., the Penal Code, in the current wording, and for 
the annulment of Section 403 Paragraph 2, Section 411 Paragraph 6 Letter e), Section 411 
Paragraph 7 and Section 412 Paragraph 2 of Act 141/1961 Coll., On Penal Procedural Code, 
in the current wording, as follows: 

The proposal to annul Section 21 Paragraph 2 of Act 140/1961 Coll., the Penal Code, 
in the current wording, and to annul Section 403 Paragraph 2, Section 411 Paragraph 6 
Letter e), Section 411 Paragraph 7 and Section 412 Paragraph 2 of Act 141/1961 Coll., 
On the Penal Procedural Code, in the current wording, is rejected. 
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Reasoning 
I. 

Definition of the case and recapitulation of the proposal 
 

1. On 26th November 2004 a proposal was delivered to the Constitutional Court by a 
group of MPs from the Lower House of the Czech Parliament and a group of Senators from 
the Senate of the Czech Parliament (hereinafter “the plaintiffs”) for the annulment of the 
above-mentioned provisions of the Penal Procedural Code and the Penal Code, on the day of 
promulgation of the Ruling in the Collection of Laws. 

2. In the introductory section the plaintiffs summed up the reasons and circumstances for 
the above-mentioned legal provisions being passed. The provisions of Section 21 Paragraph 2 
of the Penal Code were passed through amendment 537/2004 Coll. to this Act, and the 
provisions of Section 403 Paragraph 2, Section 411 Paragraph 6 Letter e), Section 411 
Paragraph 7 and Section 412 Paragraph 2 of the Penal Procedural Code were passed under 
Penal Procedural Code Amendment 539/2004 Coll.. According to the plaintiffs, these 
provisions (hereinafter “the provisions in question”) are in conflict with Article 1, Article 4 
Paragraph 2, Article 14 Paragraph 4 and Article 39 of the Charter of Fundamental Rights and 
Freedoms (hereinafter “the Charter”). Through the above-mentioned amendments the so-
called “European Arrest Warrant” was incorporated into Czech law, in accordance with the 
EU Council Framework Decision 2002/584/JHA, of 13.6.2002, on the European Arrest 
Warrant and surrender procedures between Member States. 

3. The plaintiffs drew attention to the fact that originally the government of the Czech 
Republic, when proposing the above-mentioned amendment, also proposed an amendment to 
Article 14 of the Charter through the addition of a fifth paragraph stating: “A citizen may be 
surrendered to a Member State of the European Union for a criminal prosecution or to 
undergo a custodial sentence where this arises from the obligations of the Czech Republic as a 
Member State of the European Union, which cannot be restricted or ignored.” The proposed 
amendment to the Charter was rejected by the Lower House on 2nd April 2004. After that, the 
amendments to the Penal Code and the Penal Procedural Code were passed by the Lower 
House, despite a veto from the President of the Republic, who argued that they were 
unconstitutional. 

4. Under the provisions in question it is possible to surrender a Czech citizen to a foreign 
State (i.e. a Member State of the European Union) in order to face criminal prosecution, 
which follows from the closely defined grounds for refusing a surrender which are set out in 
Section 411 Paragraph 6 Letters a) to e) of the Penal Procedural Code. Among these grounds 
it is not stated that the fact of someone being a Czech citizen would be a ground for refusing 
to surrender them. The fact that a Czech citizen can be surrendered to another Member State 
of the EU arises, apart from Section 21 Paragraph 2 of the Penal Code and Section 403 
Paragraph 2 of the Penal Procedural Code, also from the provisions of Section 411 Paragraph 
6 Letter e) and Paragraph 7 of the Penal Procedural Code, although not directly. These 
provisions represent a specific exception to the obligation to extradite a citizen to another 
Member State of the EU. At the same time, however, it follows from these provisions, 
through application of the argument a contrario, that the courts will always comply with a 
request to surrender a Czech citizen in cases where he is to be surrendered to another Member 
State for the purposes of a criminal prosecution. 

5. The above-mentioned provisions are therefore in conflict with Article 14 Paragraph 4 
of the Charter, according to which a citizen cannot be forced to leave the homeland. The 
prohibition set out in this Article of the Charter is clear and unconditional. The right of 
citizens not to be forced to leave their homeland is a fundamental right which is, in the sense 
of Article 1 of the Charter, a vested, inalienable, imprescriptable and non-voidable right. 
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Citizens cannot therefore rid themselves of this right in any way. The Charter does not allow 
this fundamental right to be restricted by law. There was unanimity on this also in the report 
into the proposed Charter amendment which was rejected by the Lower House of the Czech 
Parliament on 2.4.2004, as stated above. The plaintiffs have pointed to the fact that the Czech 
government, as the presenter of the amendments to the Penal Code and the Penal Procedural 
Code, changed its argument after the proposed Charter amendment was rejected. Only from 
April 2004 did the government begin to argue that the amendment to the Charter was not 
needed, since the proposed amendments to the two criminal statutes did not conflict with them 
in any way. 

6. According to the plaintiffs, forcing a citizen to leave the homeland, in the sense of 
Article 14 Paragraph 4 of the Charter, is, depending on the context, similar in nature to the 
expulsion of a foreigner in the sense of Paragraph 5 of the same Article. In both cases action 
is taken against the will of the person affected. One consequence of such an action by the 
State is, moreover, that the citizen is prevented from entering the territory of the Czech State, 
which is a further right that the Charter explicitly grants to citizens (the first sentence of 
Article 14 Paragraph 4 of the Charter). According to the plaintiffs, it is also necessary to use 
an argumentum a minori ad maius. If the Charter prohibits forcing a citizen to leave the 
homeland, which can be understood to mean at the very least indirect forcing (indirect 
pressure) then all the more does it prohibit a surrender which involves forcing by direct 
means, i.e. through the enforced restriction of freedom in surrender detention and the 
subsequent surrender to the authorities of the EU Member State. 

7. The plaintiffs indulge in polemics with the interpretation of the Charter, which the 
erstwhile Justice Minister K. Č. used to demonstrate the constitutional conformity of the 
provisions in his speech in the Lower House. According to him, the sense of Article 14 
Paragraph 4 of the Charter was to prevent the State authorities from putting pressure on an 
individual to leave the Republic, as happened in the so-called “Decontamination Actions”. 
According to the plaintiffs, it is necessary to look for the objective sense of Article 14 
Paragraph 4 of the Charter, which is independent of the historical motives for passing this 
measure. It is incorrect to start from the historical motives of the lawmakers, as we must 
rather start “from the text of the law, which alone can underpin objective intentions in respect 
of the sense and purpose of a legal measure, even in a changing social context.“ 

8. From a constitutional law standpoint the provisions in question would harm the 
relationship between the State and the citizen. In this context the plaintiffs have referred to a 
ruling of the Constitutional Court, published under reference 207/1994 Coll., according to 
which a citizen has the right to protection by the State. The provisions in question are in 
conflict with this, and any modification to the principle should be possible only at the 
constitutional level, and definitely not at the statutory level. 

9. The prohibition against surrendering our own citizens to foreign States is, according to 
the plaintiffs, a general principle which is acknowledged in the Member States of the 
European Union, and they substantiated this with quotations from the relevant constitutional 
provisions in the laws of EU Member States. The Slovak approach is particularly illustrative, 
as constitutional amendment 90/2001 Coll. has changed the original provisions of Article 24 
Paragraph 3 of the Slovak Constitution in such a way that the words “or extradated to another 
State” have been removed from its text (“Every citizen has the right to enter the territory of 
the Slovak Republic freely. A citizen cannot be forced to leave the homeland, and he cannot 
be expelled or extradated to another State.”). There have also been constitutional changes in 
Germany and in France. From a comparative standpoint it therefore follows that we cannot 
breach the principle of State protection for citizens and to surrender them to face criminal 
proceedings in another EU State without making the appropriate constitutional changes. 
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10. According to the plaintiffs the provisions in question (especially Section 412 
Paragraph 2 of the Penal Procedural Code) also conflict with Article 39 of the Charter, 
according to which: “only the law can determine which conducts constitute a crime and what 
punishment, whether a deprivation of rights or of assets, can be imposed for committing the 
crime”. The provisions of Section 412 Paragraph 2 of the Penal Procedural Code exceed the 
explicit arrangements in Article 2 Paragraph 2 of the Framework Decision, according to 
which, for the crimes specified therein, it is not necessary to have a dual criminality in order 
for a person to be surrendered for criminal proceedings abroad. The plaintiffs reject a measure 
conceived in such a way that (except by name) it does not define the crimes in any way. It 
will therefore be possible for a Czech citizen to be surrendered for criminal prosecution 
abroad without the surrender involving an act which would be considered a crime under 
Czech law. The plaintiffs see a particularly serious problem in respect of acts that can be 
committed “remotely”, e.g. through the use of computer technology. This can involve the 
broad range of acts falling under the list in Section 412 Paragraph 2 Letter k) of the Penal 
Procedural Code (“computer crimes”). In this case, familiarity with the criminal regulations of 
all EU States would be required. The plaintiffs also see a problem, albeit on a smaller scale, 
over those acts that can be committed only on the territory of a given state, although here too 
there can be problems in respect of the planning stages of a crime. Some of the acts 
mentioned in Section 412 Paragraph 2 of the Penal Procedural Code have no equivalent in 
Czech law, e.g. ‘arson’ mentioned under Letter cc) of the provision in question. In the case of 
trading in stolen vehicles, under Section 412 Paragraph 2 Letter aa) of the Penal Procedural 
Code there is apparently the possibility, in some EU States, of guilt in the form of neglect, and 
a citizen would have to make a detailed study of foreign criminal law in order to be fully 
aware of this. It is certainly not possible to require of citizens that they become experts in the 
law of all EU countries, as that would be in conflict with the principle of ultra posse nemo 
tenetur. The lawmakers will have to resolve this issue at a statutory level, e.g. by publishing a 
list of the criminal laws of the 25 individual EU States. 

11. The plaintiffs emphasised that regarding the compatibility of the provisions in 
question with the Czech Constitution, one cannot argue with the fact that, as a result of the 
principle of European law taking precedence over domestic law, there has been an indirect 
modification to our constitutional arrangements, specifically Article 14 Paragraph 4 of the 
Charter. It would be possible to argue in this way, however, only if the Framework Decision 
were a directly applicable Community act, which it is not. The meaning of Article 14 
Paragraph 4 of the Charter cannot be modified even under the principle of Euro-conformist 
interpretation, since the duty of the State to interpret domestic law in conformity with 
European law is itself not unrestricted and does not go so far that a Member State and its 
courts would be forced to interpret domestic laws, including the Constitution, in a way that 
would conflict with their wording. Article 14 Paragraph 4 of the Charter prohibits forcing a 
person to leave their homeland without exception, which means that the Euro-conformist 
interpretation of it as meaning that forced expulsion is permissible under certain 
circumstances, would clearly be an interpretation contrary to the text of the Article. 

 
II. 

Recapitulation of the main statements made by the parties to the proceedings 
 
12. At the prompting of the Constitutional Court, the parties to the proceedings stated, in 

accordance with Section 69 of Act 182/1993 Coll., on the Constitutional Court, in the current 
wording (hereinafter “the Constitutional Court Act”), that they were the Lower House of the 
Parliament of the Czech Republic and the Senate of the Parliament of the Czech Republic. 
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13. According to the Lower House, Section 21 Paragraph 2 was added to the Penal Code 
through Act 537/2004 Coll., which was debated by the Lower House in the 4th Voting Period, 
as Parliamentary Paper 514. The proposed Act was passed at the 3rd reading on 30.6.2004 and 
after being passed by the Senate was sent back to the Lower House by the President of the 
Republic on 23.8.2004 to be further debated. 

14. The provisions of Section 403 Paragraph 2, Section 411 Paragraph 6 Letter e), Section 
411 Paragraph 7 and Section 412 Paragraph 2 were added to the Penal Procedural Code 
through Act 537/2004 Coll. and Act 539/2004 Coll., which the Lower House also debated in 
the 4th Voting Period, as Parliamentary Paper 533. The proposed Act was passed at the 3rd 
reading on 30th June 2004 and after being passed by the Senate was sent back to the Lower 
House by the President of the Republic on 23rd August 2004 to be further debated. The Lower 
House over-ruled the President’s veto, securing a sufficient number of votes to pass the acts 
on 24th September 2004. Both acts were subsequently signed by the President of the Lower 
House of Parliament and by the Prime Minister, and duly promulgated in the Collection of 
Laws. 

15. On the merits of the case, the Lower House stated that through the annulment of the 
provisions in question nothing would change in respect of the fact that it would be possible, 
under an European Arrest Warrant, to surrender a Czech citizen to another EU Member State 
and Czech citizens would lose their more advantageous position in comparison with persons 
who are not Czech citizens. The government nevertheless submitted to the Lower House, 
along with the above-mentioned amendments to both areas of criminal legislation, a proposal 
to amend the Charter, but the Lower House emphasised that the Czech Parliament was the 
sovereign representative of constitution-making and law-making powers. It was not therefore 
bound by the legal opinion of the presenter of the Charter amendment (in this case the 
government of the Czech Republic) and was entitled to its own opinion over the matter. 

16. In relation to the proposal, the Lower House distinguished between two kinds of 
surrender of Czech citizens on the basis of an European Arrest Warrant. On the one hand 
there is surrender to undergo a custodial sentence or preventive therapy or rehabilitation, 
which is conditional on the consent of the Czech citizen, under Section 411 Paragraph 6 
Letter e) of the Penal Procedural Code. There is no conflict here with Article 14 Paragraph 4 
of the Charter, since a refusal from the citizen would be a ground for the court to issue a 
ruling on rejecting of a surrender. On the other hand there is the surrender of a Czech citizen 
to another Member State of the EU to face a criminal prosecution, which is not conditional on 
the consent of the citizen. When this was debated in the Lower House, the statements in 
support of the conclusion that such surrenders did not conflict with Article 14 Paragraph 4 of 
the Charter were based on arguments that can be divided into three groups. 

17. The first group were the historical arguments. In passing the Charter the lawmakers 
were reacting to practices that had existed prior to 1989, when the regime had forced many 
citizens to leave the Republic against their wishes. Article 14 Paragraph 4 of the Charter must 
be understood as a reaction of the time in response to the activity of “Decontamination” from 
the period of the Czechoslovak ‘normalisation’ regime. It follows from the historical 
interpretation that the makers of the Constitution did not, at the time the Charter was passed, 
have in mind a prohibition on the surrender of citizens to other countries to face criminal 
prosecutions, but rather a prohibition on the expulsion of our own citizens. It is clear from 
this, according to the majority view in the Lower House, that the words used in the second 
sentence of Article 14 Paragraph 4 “forced to leave the homeland” must be understood as an 
irreversible process, and not as the temporary surrender of a person to a third state in order to 
face criminal prosecution, at the end of which there will be nothing to prevent the Czech 
citizen from returning to the homeland. The historical method of interpretation has also been 
used by the Constitutional Court, e.g. in Ruling Pl. ÚS 5/95 (the Collection of Rulings and 
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Decisions of the Constitutional Court, Vol. 4, No. 74), in the interpretation of Article 12 
Paragraph 2 of the Czech Constitution, where it states inter alia that: “Article 12 Paragraph 2 
of the Constitution, which stipulates that nobody may be stripped of citizenship against their 
will, is a reaction in particular to the practice of withdrawal of citizenship from the period 
prior to November 1989, and is an attempt to use constitutional law to prevent such an 
infringement of the rights of the citizen”. 

18. The second group were the comparative arguments. The Czech legal system is closest 
to the Slovak legal system. In the Slovak Constitution there is an explicit prohibition against 
extradition of citizens, set out in Article 23 Paragraph 4, according to which: “Every citizen 
has the right to enter the territory of the Slovak Republic freely. A citizen cannot be forced to 
leave the homeland, and he cannot be expelled or extradited to another State”. After an 
amendment to the Constitution under Act 90/2001 Coll., which removed the final words “or 
extradited to another State”, this Article of the Slovak Constitution reads: “Every citizen has 
the right to enter the territory of the Slovak Republic freely. A citizen cannot be forced to 
leave the homeland, and he cannot be expelled”. The Slovak arrangement therefore draws a 
clear distinction between the concepts of being “forced to leave the homeland” and being 
“extradated to another State”. 

19. The final argument is the fact that one of the constitutional requirements placed on the 
Czech Republic is to abide by its obligations arising out of international law (Article 1 
Paragraph 2 of the Constitution). It follows from Article 2 of the Act on the conditions of 
accession for the Czech Republic and other countries to the European Union that, from the 
day of accession, the provisions of the original agreements and acts passed by Community 
bodies and the European Central Bank prior to the accession date shall become binding on the 
new Member States and shall be applied under the terms set out in the above-mentioned 
agreements and in the Act. A rejection of the measures regulating an European Arrest Warrant 
would be a breach of Article 1 Paragraph 2 of the Constitution. 

20. The Lower House added that even if the plaintiffs are shown to be correct in their 
opinion that Article 14 Paragraph 4 of the Charter prohibits the surrender of Czech citizens to 
another Member State of the EU, it would not be possible to reach a conclusion on the 
unconstitutionality of the provisions in question. In this case it would be necessary to resolve 
a clash between the fundamental rights under Article 14 Paragraph 4 of the Charter and the 
constitutionally protected values under Article 1 Paragraph 2 of the Constitution through 
mutual reconciliation, as follows from the case law of the Constitutional Court (see e.g. 
Ruling Pl. ÚS 15/96 from 9th October 1996, published in the Collection of Rulings and 
Decisions of the Constitutional Court, Vol. 6, No. 99). The Lower House also stated that the 
provisions of Section 412 Paragraph 2 of the Penal Procedural Code are identical to the 
detailed enumeration set out in Article 2 Paragraph 2 of the Framework Decision in respect of 
the European Arrest Warrant, which does not allow Member States to have diverging legal 
arrangements. This implementation does not change anything in terms of the criminal 
responsibility of Czech citizens for acts committed on the territory of other EU Member 
States. Czech citizens have been, and are, subject to the criminal laws applicable in the 
territories of other EU Member States, if they commit crimes on the territory of these States 
(the principle of territoriality). 

21. It follows from the statement of the Senate of the Czech Parliament that the debate in 
the Senate during discussions over both amendments reached the conclusion that the contents 
of Article 14 Paragraph 4 of the Charter do not prevent the implementation of the European 
Arrest Warrant. Article 14 Paragraph 4 of the Charter expresses a prohibition on 
excommunication, deprival of homeland, banishment and so on, which is clearly “reminiscent 
of the period of totalitarian power”, which is why it did not use the term “expulsion” but 
rather “forced to leave the homeland”. Handing a person over to face criminal proceedings in 
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another Member State of the EU is a substantially different matter, since it does not affect the 
bond between the citizen and the State. A criminal prosecution within the EU does not 
necessarily have to involve custody and it is possible to imagine even voluntary appearances, 
with the accused travelling over to attend the individual stages of the process. Article 14 
Paragraph 4 of the Charter does not amount to a ban on the extradition of citizens to other EU 
Member States for the purposes of a criminal prosecution. 

22. The traditional concept of extraditing someone to face criminal prosecution is not a 
“core constitutional category”, but arises rather from the principle of the scope of criminal 
law. If a State holds to the principle of personality, it will usually not surrender its citizens, 
whereas a State that gives precedence to the principle of territoriality will surrender persons. 

23. The Senate also drew attention to the historical context of the ban on extradition of 
citizens at a statutory level. An imperial prohibition on the extradition of subjects, dating back 
to 1772 and incorporated into criminal law in 1852, corresponded to a period when absolute 
power was at a peak, reinforced through territorial and personal expression. In the European 
Union, however, borders have lost significance. Czech citizens are also citizens of the EU, 
enjoying among other things freedom of movement within the framework of the Union. 
Along with these rights and freedoms goes the acceptance of a certain responsibility to create 
a unified European legal space. All EU Member States must fulfil the European standards that 
apply to a legal state, including application of the principle of a fair trial. Article 7 of the EU 
Treaty also allows a suspension of the rights of a Member State where it has been shown that 
a serious breach of the principles of a legal state has been perpetrated by that State.  

24. In the debate in the Senate, critics of both proposed amendments took as their starting 
point the fact that a specially concocted interpretation of Article 14 Paragraph 4 of the Charter 
would set a bad example for the future. It is not, that is to say, necessary to interpret clearly 
and in an understandable manner the rules of the Charter, but it is necessary to stick to the 
arrangement of the relevant provisions of the Charter in such a way as to enable EU law to be 
implemented without coming into conflict with the Constitution. A restrictive interpretation of 
the provisions on fundamental human rights and freedoms cannot be allowed. 

25. Concerning the plaintiffs’ assertion of a breach in the principle of dual criminality, a 
number of Senators pointed out in their criticisms that there has been only minimal 
harmonisation of criminal law so far within the European space. The supporters of the two 
amendments, on the other hand, pointed to the fact that in principle the perpetrators of crimes 
will be hold liable for crimes committed on the territory of a given foreign State. Moreover, 
all of the provisions that breach a dual criminality are in fact also punishable under Czech 
law, but it is just that they have a different name. 

26. In accordance with the provisions of Section 42 Paragraph 3 of the Constitutional 
Court Act, a statement from the Justice Minister of the Czech Republic was also sought. 
According to this statement, the fact that the former Justice Minister (K. Čermák) submitted, 
at the same time as the proposed amendments to the Penal Code and to the Penal Procedural 
Code, an additional proposal to amend Article 14 Paragraph 4 of the Charter, it does not 
follow that the amendment of this provision of the Charter would be superfluous. He did this 
only in view of the unsuccessful attempt to ratify the Statute of the International Criminal 
Court, which showed how divided opinions were among both experts and the general public 
as to the interpretation of the provisions of the second sentence of Article 14 Paragraph 4 of 
the Charter. The Ministry therefore submitted the proposed amendment of the Charter in case 
the view should prevail in Parliament that such an amendment was needed. 

27. In addition to the literal and systematic interpretations through which the plaintiffs are 
arguing, it is necessary to examine these provisions of the Charter in all of their breadth and to 
take into particular consideration the circumstances of their creation and other factors. The 
prohibition claimed by the plaintiffs in respect of the extradition of citizens to other countries 
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was never a part of any of the constitutions that applied in Czechoslovakia or the Czech lands 
in the past. On the contrary, the constitutions of 1920 and 1948 protected an entirely different 
right, namely the right to emigrate from the territory of the Czechoslovak State. The 
provisions of the second sentence of Article 14 Paragraph 4 of the Charter must be understood 
as a guarantee against the forced expulsion of politically undesirable persons. 

28. The Minister referred to Article 23 Paragraph 4 of the Slovak Constitution in a way 
similar to that of the Lower House. The Czech Constitution never included a prohibition on 
the extradition of citizens to other countries (or a ban on extradition) and nor does it include 
such a prohibition to this day. Similarly, the comparative arguments put forward by the 
plaintiffs do not stand up to scrutiny. Just like the Czech Constitution, the Hungarian, Spanish 
and Swedish constitutions do not include a ban on extradition either. Whether or not the issue 
of extradition is treated as a constitutional issue depends on the constitutional traditions of the 
particular State. 

29. He also referred to the latest case law from the Court of Justice of the EC (hereinafter 
“the ECJ”) in case C-105/03 Maria Pupino, from June 16, 2005, and especially to the duty to 
interpret domestic law in conformity with a Framework Decision issued within the context of 
the EU obligations of the so-called Third Pillar. We must assign the same effects to ECJ case 
law in the area of the Third Pillar as to the First Pillar, on the grounds of the Declaration 
which the Czech Republic made at the time of its accession to the EU (Declaration 26 of the 
Czech Republic in respect of Article 35 of the EU Treaty, the Concluding Act to the 
Accession Treaty of the Czech Republic And Other Countries To The EU, promulgated under 
No. 44/2004 Coll.). None of the fundamental rights of citizens under the Charter can be 
affected by surrendering them to another Member State of the EU, since in these countries 
capital punishment has been abolished, the right to a defence is guaranteed and these countries 
also have an obligation to protect human rights under Article 6 of the EU Treaty. 

30. Article 39 of the Charter relates to the conditions of criminal responsibility and sets 
out the principle of nullum crimen sine lege, which is the principle of substantive criminal law 
in its essence. The provisions of Section 412 Paragraph 2 of the Penal Procedural Code do not 
affect this principle in any way, since they do not set out new conditions for criminal 
responsibility, but rather define the conditions for applying the process rules for the surrender 
of persons under an European Arrest Warrant. The criminal proceedings will in such a case be 
conducted abroad and the role of the government representative and the courts in the 
surrender proceedings is not to judge the issue of whether or not the person in question has 
committed the crime, but only to judge whether the conditions have been met for surrendering 
the person to the other EU Member State. Whether or not the deed described in an European 
Arrest Warrant constitutes a crime will always be determined by the law of the requesting 
Member State. Transposition of Article 2 Paragraph 2 of the Framework Decision on the 
European Arrest Warrant will result in a limitation rather than a complete abandonment of 
reviews of a dual criminality in respect of acts over which a surrender is being sought. The 
punishability of a deed under Czech law will not be assessed only in cases when the two 
conditions have been cumulatively met, i.e. that the case involves a crime for which, in the 
Member State, a custodial sentence can be imposed with a maximum period of at least three 
years, or a protecteve measure connected with detention of at least 3 years, and that the crime 
in question consists of an act mentioned in Section 412 Paragraph 2 of the Penal Procedural 
Code.  

31. All of the acts defined in Section 412 Paragraph 2 of the Penal Procedural Code are 
punishable in all EU States, and are punishable in the Czech Republic as well. If the list of 
crimes set out in Section 412 Paragraph 2 of the Penal Procedural Code includes terms that 
are not familiar under our criminal law, it does not mean that these acts are not considered 
crimes in the Czech Republic. For example, “arson” corresponds in actual essence to the 
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crimes defined in Section 179 or Section 180 of the Penal Code (public menace) and 
computer crime might involve, for example, the crime of fraud (Section 250 of the Penal 
Code) or of infringing another person’s rights (Section 209 of the Penal Code). 

32. In any case, if the justice authorities in the requesting Member State declare in an 
European Arrest Warrant that a deed is considered to be among the conducts under Article 2 
Paragraph 2 of the Framework Decision, this does not mean that our juditial authorities will 
immediately decide to surrender the person being sought. On the contrary, if a public 
prosecutor has, within the framework of the preliminary proceedings, well-founded doubts 
regarding the subsumption of the deed under one of the crimes described in Article 2 
Paragraph 2 of the Framework Decision, he/she should ask for additional information from 
the juditial authorities of the requesting Member State in order to eliminate such doubts. 

33. In addition, doing away with reviews of the dual criminality of an act is nothing new 
in the area of judicial cooperation over criminal cases. The Czech Republic has, since 1992, 
been a party to the European Convention On Mutual Assistance in Criminal Cases (ref. 
550/1992 Coll.), which does not demand, for the provision of legal assistance to a requesting 
state, that the condition of dual criminality is fulfilled in respect of an act (an interpretation of 
Article 5 of the Convention a contrario). 

34. Concerning Article 4 Paragraph 7 of the Framework Decision, the Minister stated that 
the grounds set out in this Article are optional, and as such it is therefore up to Member States 
whether or not to transpose them into their law. In essence, it is a question of grounds for 
refusal identical to the optional grounds for refusing to surrender a person under Article 7 
Paragraphs 1 and 2 of the European Convention on Extradition (549/1992 Coll.), so it is not a 
question of an entirely new measure. The grounds for refusing an European Arrest Warrant, 
under Article 4 Paragraph 7 Letter a) of the Framework Decision, are applied only where the 
Czech authorities responsible for conducting criminal proceedings have already initiated a 
criminal prosecution over a crime committed on the Czech territory. which is the same crime 
as the one for which the European Arrest Warrant has been issued, or if, in respect of such a 
crime, the person in question has been duly sentenced and the punishment has been carried 
out, is in the process of being carried out or can no longer be carried out, or where extradition 
is prevented by another obstacle ne bis in idem (Section 411 Paragraph 6 Letter c), d) of the 
Penal Procedural Code). According to the Minister, it is not always appropriate to use this 
measure. For example, it may be a question of a remote crime involving the unauthorised 
crossing of a national boundary under Section 171a of the Penal Code. The grounds for 
refusing an European Arrest Warrant under Article 4 Paragraph 7 Letter b) of the Framework 
Decision have not been transposed into Czech law. 

35. In response to the statement of the Lower House and the Senate, the plaintiffs 
submitted an extensive reply, in which they repeated in essence the arguments they set out in 
the proposal. While the Lower House accepted in its statement the possibility of using the 
principle of proportionality to resolve the clash between Article 14 Paragraph 4 of the Charter 
and Article 1 Paragraph 2 of the Constitution, the plaintiffs stated that the principle of 
proportionality has significance only where two regulations or a requirement to respect two 
values produces incompatible outcomes. This case does not involve such a clash, since the 
Czech Republic, in signing up to its international legal obligations, clearly did not wish to 
weaken the standard of protection afforded to its citizens under the domestic law. In this 
context they referred to Article 17 of the Convention on the Protection of Human Rights and 
Fundamental Freedoms, according to which no international legal obligation may lead to a 
weakening of the level of protection of the rights and freedoms of individuals afforded under 
the domestic law. Furthermore, Article 1 Paragraph 2 of the Constitution deals with the 
obligations of the State and not of individuals. 
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36. The proposal to annul Section 412 Paragraph 2 of the Penal Procedural Code was 
submitted by the plaintiffs on the one hand because it abandons the principle of dual 
criminality, and on the other hand because it does not include a specification of the underlying 
essence of different crimes, but only their names. They referred to the fundamental principles 
of criminal law, saying that these requirements represented those fundamental principles of a 
democratic legal system that must be maintained in order to fulfil the conditions of Article 9 
Paragraph 2 of the Constitution of the Czech Republic.  

37. Concerning the Senate’s statement, the plaintiffs pointed to the fact that the essence of 
the entire problem is the formulation of Article 14 Paragraph 4 of the Charter, i.e. “forced to 
leave the homeland”. Handing a citizen over to another EU Member State would violate the 
citizen’s trust in the State, which consists in the fact that the State protects him from other 
States, which is, among other things, a consequence of State sovereignty, which persists even 
in the EU. In this context the plaintiffs referred to a decision of the German Federal 
Constitutional Court from July 18, 2005, according to which “extraditing one’s own citizens 
to another State harms the special relationship between the citizen and the legal system in 
whose creation the citizen has a share”.  The plaintiffs did not mention the conclusion of the 
Senate that EU States follow the same standard of protection for human rights, and they 
referred to decisions of the European Court of Human Rights, when in 2005 alone 18 
judgements were issued against Austria, 12 against Belgium, 10 against Finland, 50 against 
France, 100 against Greece, 67 against Italy, 17 against Hungary, 44 against Poland and 15 
against Great Britain.  

38. In the second part of their reply, the plaintiffs then referred to problems with the 
implementation of the Framework Decision on the European Arrest Warrant, involving two 
constitutional-legal problems. The first is its conflict with Article 14 Paragraph 4 of the 
Charter and the second is the breach of the fundamental principles of a democratic legal State. 
The implementation of the European Arrest Warrant does not respect the unconditional 
constitutional-legal prohibition on surrendering, extraditing or otherwise forcing one’s own 
citizens to leave the State. It also fails to respect the fundamental legal principles proper to all 
EU Member States, which are the predictability of law, the principle of legality and the 
principle of the formal transparency and accessibility of law. The breach of these principles is 
brought about mainly by the fact that the principle of dual criminality has been abandoned, 
which is perhaps the only thing that can legitimise the possibility of extraditing to another EU 
State a person who had committed a crime in that State. 

39. Concerning the European law, the plaintiffs referred to the conclusions of Ruling Pl. 
ÚS 50/04, where the Constitutional Court stated that the precedence of the European law is 
not absolute and Member States may maintain exceptions, especially over issues that involve 
a threat to the principles of the democratic legal State or the area of protection of fundamental 
rights and freedoms. 

 
 

III. 
The active legitimacy conditions of the plaintiffs 

 
40. The proposal which is the subject of this assessment of the Constitutional Court was 

submitted by a group of 47 representatives from the Lower House of the Parliament of the 
Czech Republic and a group of 21 Senators, which is in compliance with the conditions 
contained in Section 64 Paragraph 1 Letter b) of the Constitutional Court Act. The conditions 
for active legitimacy are therefore fulfilled on the part of the plaintiffs. 
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IV. 
Constitutional conformity of the legislative process 

 
41. The Constitutional Court, in accordance with the provisions of Section 68 Paragraph 2 

of the Constitutional Court Act, has an obligation in proceedings relating to the monitoring of 
laws first of all to judge whether a particular Act has been passed and issued within the 
bounds of the powers defined in the Constitution, and in the constitutionally prescribed way. 
According to the facts, the Lower House of the Czech Parliament, accessible to the public on 
its internet site (http://www.psp.cz), was presented with both the proposed Act amending the 
Penal Code and the proposed Act amending the Penal Procedural Code by the government of 
the Czech Republic on 12th November 2003. Both proposals were passed on 30th June 2004 
under Lower House Decisions No. 1224 and No. 1225. Of the 183 representatives present, 92 
voted in favour of the amendment to the Penal Code and 83 against. The proposed 
amendment to the Penal Procedural Code was supported by 93 of the 185 representatives 
present, with 85 voting against it. 

42. On 29th July 2004 the proposed amendment to the Penal Code was then approved by 
the votes of 35 out of the 62 Senators present (Decision No. 339), and the proposed 
amendment of the Penal Procedural Code was approved on the same day with the same 
number of votes (Decision No. 400). On 23rd August 2004 the President of the Republic sent 
both Acts back to the Lower House which, through the votes of 101 MPs and 105 MPs in the 
case of the Penal Code, upheld the Acts. Both acts were duly promulgated under No. 
537/2004 Coll. and No. 539/2004 Coll. It follows from the above-mentioned details that both 
acts were passed and issued in the prescribed manner. 

 
 
 
 
 

V. 
Wording of the provisions in question in respect of the Penal Code and of the Penal 

Procedural Code 
 
43. Concerning the annulment, the proposed provision of Section 21 Paragraph 2 of the 

Penal Code (Act 140/1961 Coll., in the current version) declares: “A Czech citizen may be 
surrendered to another Member State of the European Union only on the basis of an European 
Arrest Warrant.”  

44. Concerning the annulment, the proposed provisions of the Penal Procedural Code 
(Act 141/1961 Coll., in the current wording) declares the following: 

Section 403 Paragraph 2: “The Czech Republic may surrender its own citizens to another 
Member State of the European Union only under conditions of reciprocity.” 

Section 411 Paragraph 6 Letter e) (setting out one of the situations where a court would 
refuse to surrender the person being sought): “this person is a Czech citizen or has permanent 
residence in the Czech Republic, his/her surrender is being requested in order to undergo a 
custodial sentence or preventive threatment or a correctional penalty and the person has 
declared before the relevant court and it has been recorded in an official document that he 
refuses to submit himself to the punishment or a protective measure connected with detention 
in the requesting State; this declaration cannot be taken back.” 

Section 411 Paragraph 7: “If a Czech citizen or a person having permanent residence in 
the Czech Republic is surrendered to a requesting State in order to face a criminal prosecution 
the court shall make the surrender conditional on the fact that the person will be returned to 
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undergo any custodial sentence or preventive treatment or correctional penalty in the Czech 
Republic if he is sentenced to such a punishment or a protective measure and, following the 
announcement of the verdict in the requesting State, he does not agree to to serve such a 
punishment or protective measure being imposed in the requesting State. The court shall 
proceed in this way only where the requesting State has provided a guarantee that it will 
surrender the person back to the Czech Republic to serve out the punishment or protective 
measure. If no guarantee is provided by the requesting State, the court shall refuse to 
surrender the person being sought.” 

45. Section 412 Paragraph 2 (which goes together with Paragraph 1 of the same 
provision) lists the conducts in respect of which a Czech court will not seek to determine 
punishability under the Czech law: 

“The conducts under Paragraph 1 are held to include: 
a) participation in a criminal association,  
b) terrorism, 
c) human trafficking, 
d) the sexual abuse of children and child pornography, 
e) illegal trading in drugs and psychotropic substances, 
f)  illegal trading in arms, ammunition and explosives, 
g) corruption, 
h) fraud, including fraud that harms the interests of the European Community in the sense of 

the Convention of 26th July 1995 on the protection of the financial interests of the 
European Community,  

i) money laundering, 
j) currency counterfeiting, 
k) computer crime, 
l) crimes against the environment, including the unauthorised trade in endangered species of 

animals and plants or breeding stock and varieties thereof, 
m) assisting in the unauthorised crossing of national boundaries and in unauthorised 

residence,  
n) murder, grievous bodily harm, 
o) illegal trading in human organs and tissues, 
p) kidnapping, restricting personal freedom and taking hostages, 
q) racism and xenophobia,  
r) organised or armed robbery,  
s) illegal trading in cultural assets, including antiques and works of art, 
t) fraudulent acts (swindling),  
u) extortion and demanding money for protection,  
v) counterfeiting and pirating products,  
w) counterfeiting public documents and trading in counterfeit documents,  
x) counterfeiting payment cards,  
z) illegal trading in nuclear or radioactive materials,  
y) illegal trading in hormones and other growth stimulants,  
aa) dealing in stolen cars, 
bb) rape,  
cc) arson,  
dd) crimes the prosecution and punishments for which lie within the jurisdiction of the 

International Criminal Court,  
ee) hijacking aircraft or ships, 
ff) sabotage.” 
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VI. 
Traditional extradition and the surrender of persons between EU Member States on the 

basis of the European Arrest Warrant 
 
46. According to criminal law, extradition is understood to mean the handing over of a 

person by the State on whose territory the person is to be found to another State on request, 
for the purposes of criminal prosecution or to serve out a punishment. The aim of extradition 
is to ensure that those who commit crimes cannot flee criminal prosecution or punishment by 
moving to another State. The obligation on the State of residence to extradite perpetrators 
arises usually on the basis of international treaties (extradition treaties, treaties on legal 
assistance in criminal cases etc.). Extradition itself is based on a whole series of principles, 
the main ones being the principles of reciprocity, dual criminality, the inadmissibility of 
extraditing one’s own citizens and the inadmissibility of extradition for a specific range of 
crimes and practices. The theory of criminal law distinguishes between material and formal 
extradition law. Material extradition law represents a group of conditions under which the 
obligation arises, under international law, to extradite a perpetrator. Formal extradition law 
then sets out the special procedures for the authorities in the State receiving a request, ending 
in a decision either to extradite or not to extradite the perpetrator, in other words the response 
to a demand from a requesting State (Musil J., Kratochvíl V., Šámal P., Criminal Law Course 
– Criminal Process Law, C.H. Beck, 2003). 

47. The extradition of a person to another country is regulated under Czech law by the 
provisions of Section 391 and following of the Penal Procedural Code. The proceedings are 
made up of three phases: the preliminary investigation (Section 394 and following), the 
decision of the court (Section 397, Section 398) and permitting and executing the extradition 
(Section 399). In the preliminary investigation a State representative determines whether the 
conditions have been fulfilled for extradition under material extradition law. After the 
preliminary investigation an appropriate court – usually a District Court – will decide in 
response to a proposal from a State representative whether or not extradition can be allowed. 
The final phase of the whole process is the decision of the Justice Minister on whether to 
allow the person to be extradited to another State. The Minister may do this only after an 
appropriate court (a District Court or the High Court) has ruled that extradition can be 
allowed. This does not mean, however, that where there is a positive decision from the court 
the Minister must allow the person to be extradited. In Section 399 Paragraph 2 of the Penal 
Procedural Code some cases are listed where the Minister may decide not to allow extradition 
of the person. The Minister, therefore, will proceed in his actions in accordance with the 
principles of diplomatic relationships between States or under a form of inter-ministerial 
relationship, where this is allowed under international treaties. 

48. While the traditional extradition process is relatively lengthy, as we can see from the 
Czech example (it is also similar in other States), and involves the participation of the Justice 
Minister as a representative of the executive power, the surrender process under the 
Framework Decision of the European Council of Jine 13, 2002, on the European Arrest 
Warrant and surrender procedures between Member States (2002/584/JVV), hereinafter the 
“Framework Decision”, very much simplifies and speeds up the whole process. An European 
Arrest Warrant therefore replaces traditional extradition in relations between EU Member 
States, and represents a procedure that is qualitatively entirely different. It is therefore 
essential to distinguish between traditional extradition and the surrender of persons between 
EU Member States on the basis of the European Arrest Warrant, which is one of the tasks 
performed by the Czech Penal Procedural Code. The entire extradition or surrender process is 
entrusted to the appropriate courts, which are regulated in their actions entirely by the law, 
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thus doing away with the intervention of the executive power in the final phase, as occurs in 
the case of traditional extradition. 

49. According to the preamble of the Framework Decision, the main aim of the European 
Arrest Warrant is to end, within an EU framework, the formal procedure for surrendering 
persons who, following the pronouncement of a lawful verdict, are evading justice, and to 
speed up the process of surrendering persons suspected of having committed crimes. It 
follows from the aims of the EU, i.e. to become an area of freedom, security and justice, that 
the traditional extradition process should be scrapped between the individual Member States 
and replaced by a system for surrendering that operates between the individual justice 
authorities. The traditional formal relations governing cooperation between the central 
authorities of States which have hitherto prevailed, in other words diplomatic relations, are 
replaced with a system of free movement of court decisions in criminal cases. Furthermore, 
persons suspected of having committed a crime will no longer be extradited on the basis of an 
individual act of the executing State, but directly on the basis of a court decision in the 
requesting EU State, which thus also has a direct effect in the executing State. The activities 
of the central authorities of States are replaced by the cooperation of individual courts, and the 
role of the central authorities is thus limited to providing practical or administrative 
assistance. 

50. The Framework Decision emphasises that the mechanism of an European Arrest 
Warrant is based on the high level of trust between the Member States of the EU, and the 
mechanism can therefore be halted only in case of a serious and persistent breach of the 
principles set out in Section 6 Paragraph 1 of the EU Treaty by a given Member State, where 
such a breach has been formally confirmed by the Council in accordance with Section 7 of the 
EU Treaty. 

51. An European Arrest Warrant is therefore an individual legal document, issued by a 
court in an EU Member State, requesting the detention and surrender of a person by another 
Member State. European Arrest Warrants do not apply to petty crimes. They may be issued 
only for persons suspected of having committed a crime for which a custodial sentence (or 
other measure restricting freedom) may be imposed in the requesting EU Member State with a 
maximum period of at least 12 months, or where a custodial sentence (or a protective 
measure) has been passed with a minimum period of 4 months (compare Article 2 Paragraph 
1 of the Framework Decision and Section 404 Paragraph 2 of the Penal Procedural Code). In 
the case of the 32 explicitly mentioned crimes, where it is possible (in the requesting EU 
Member State) to impose a custodial sentence with a maximum period of at least three years, 
the principle of dual criminality is breached. It is enough, therefore, if the act for which 
surrender is being sought is punishable under the law of the requesting State (for an analysis 
of the law of the European Arrest Warrant compare e.g. Polák, P., The European Arrest 
Warrant, Legal Forum 2/2004, p. 76 and following). 

 
 

VII. 
Conformity of the provisions in question with the Constitution 

 
52. The Constitutional Court is the judicial authority for defending constitutionality, 

reviewing the constitutionality of all the acts of public bodies in the Czech Republic. In 
principle, its authority therefore applies also to Czech domestic laws, which in agreement with 
Article 10a and Article 1 Paragraph 2 of the Constitution execute the obligations of the Czech 
Republic towards the EU. Following the Czech Republic’s entry into the EU there has been a 
certain measure of restriction in the authority of the Constitutional Court, similar to that 
experienced by other public authorities, on the basis of Article 10a of the Constitution. In 
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view of the ECJ doctrine of the precedence of Community law, the Constitutional Court may 
exercise its authority in respect of these laws only in certain circumstances. According to the 
ECJ, in areas regulated exclusively under Community law this law will take precedence and it 
cannot be contradicted by the reference criteria of national law, even on a constitutional level. 
According to this doctrine, therefore, the Constitutional Court does not have authority to 
decide on the constitutionality of items of the European law, even where these are contained 
in Czech laws. In this sense, the Court’s power to rule on the constitutionality of Czech laws 
is therefore restricted. 

53. In Ruling Pl. ÚS 50/2004, from 8th March 2006, the Constitutional Court refused to 
recognise the ECJ doctrine as long as it required the absolute precedence of Community law. 
It declared that the delegation of part of the authority of domestic government bodies to EU 
bodies may take place only where this authority is exercised by the EU bodies in a way that is 
compatible with retaining the fundamental elements of the state sovereignty of the Czech 
Republic, and in a way which does not threaten the actual essence of the material legal State. 
Understandably, if this exceptional and highly unlikely situation does not occur, the 
Constitutional Court, guided by the ECJ doctrine, will not examine individual items of 
Community law from the standpoint of their conformity with Czech constitutional law. In the 
case in hand, of course, the plaintiffs asserted that, by passing the law on the European Arrest 
Warrant, precisely this kind of conflict with the essential requirements of the democratic legal 
State would occur. 

54. Nevertheless, in Ruling Pl. ÚS 50/04 the Constitutional Court also outlined further 
exceptions from the viewpoint that it does not have the authority to examine the 
constitutionality of laws of the Czech Republic that have been passed through the 
transposition or implementation of the European law. In situations where the Member States 
implement items of the European law and the implementation leaves the Member State a 
room for exercising judgement where there is a choice of instruments for achieving a 
particular aim set out under the European law, then the Member State can examine the 
consequences from the standpoint of conformity with its own constitution. The Member 
States therefore have the freedom to choose between the instruments offered under 
Community law in order to achieve the stated aims, so that they may choose those instruments 
which conform to their constitution and exclude those which do not. One outcome of this 
doctrine, expressed in Ruling Pl. ÚS 50/04, where the delegation of authority does not give 
the Member State any room for exercising judgement over the choice of instruments, i.e. 
where Czech law reflects a binding measure in the European law, is that the doctrine of 
precedence of Community law will in principle not allow the Constitutional Court to examine 
the Czech law in question from a standpoint of conformity with the constitutional 
arrangements of the Czech Republic, with the exception set out under Item 53, of course. 

55. Although the provisions in question are of a mandatory nature, therefore, the situation 
in this case is fundamentally different from the case resolved under Ruling Pl. ÚS 50/04, 
which did not involve Community law in the traditional sense of the word, i.e. under the First 
Pillar, but rather EU law under the Third Pillar, in the form of a Framework Decision. The 
Constitutional Court agrees with the plaintiffs that a Framework Decision, which was the 
basis for accepting the provisions in question, does not have a direct effect. The aim of a 
Framework Decision is to bring together the legal and administrative regulations of the 
Member States. Framework Decisions are binding on Member States in terms of the outcome 
that is to be achieved, while the choice of forms and instruments is left to the domestic 
authorities. A Framework Decision cannot, without domestic implementation, be invoked 
against physical persons or legal entities. A Framework Decision must therefore be 
implemented through domestic legal acts, which is what happened with these provisions, 
some of which it is proposed to annul.  
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56. Although the provisions in question were passed with the aim of transposing the 
Framework Decision, which does not leave any room for considering the selection of 
instruments, there may still be cases which the Constitutional Court can review from the 
standpoint of conformity with the Constitution. Whether it can proceed in this way will 
depend on the actual nature and status of the measures passed within the framework of the 
Third Pillar, such as Framework Decisions. 

57. Questions relating to the nature and status of such EU acts arise from the differences 
between them and traditional items of Community law. For example, Framework Decisions 
are passed using the legislative procedure under Chapter VI of the EU Treaty within the 
framework of the so-called “Third Pillar”, which means at the suggestion of either the 
Commission or the Member State they are passed unanimously by the Council, i.e. with the 
consent of all Member States, after consultation with the European Parliament. As stated 
above, the direct effect of such a Framework Decision is excluded by Article 34 Paragraph 2 
Letter b) of the EU Treaty. This is one of the ways in which it differs from primary 
Community law (especially the founding treaties) and traditional secondary Community law, 
written by EU bodies under Articles 251 - 252 of the European Community Treaty. Moreover, 
the obligation to implement a Framework Decision is not enforceable by the European Court 
of Justice, because Chapter VI of the EU Treaty does not recognise a charge of violating the 
Treaty (see Article 226 of the EC Treaty). It is of course enforceable via political and 
administrative pressure from the European Commission on the Member States. Where there is 
no proper transposition of a Framework Decision, therefore, it will not acquire a direct effect 
(see Article 34 Paragraph 2 Letter b of the EU Treaty). The application of the European Arrest 
Warrant in the Member States is subject to the jurisdiction of the European Court of Justice in 
matters relating to the validity and interpretation of a Framework Decision within the context 
of proceedings in respect of a preliminary question, under the terms of Article 35 of the EU 
Treaty (see Zemánek J.: European law restrictions on constitutional reviews in respect of the 
transposition of the Framework Decision on the European Arrest Warrant, Legal Views 
3/2006). 

58. The consequences of these differences for the actual nature and status of such 
measures in relation to the law of a Member State has not yet been definitively and clearly 
stated in the case law of the ECJ. Although Article 34 of the EU Treaty explicitly states that 
Framework Decisions do not have a direct effect, in its decision on the case of Maria Pupino 
the ECJ stated that the EU Treaty included the principle of loyal cooperation, analogous to the 
one set out in Article 10 of the EC Treaty. The outcome of this principle is that Framework 
Decisions will have an indirect effect (see Case C-105/03 of Maria Pupino from 16.6.2005, 
Paragraphs 42 – 43, available in Czech on the ECJ website http://www.curia.eu.int). This 
means that the national courts have an obligation “to interpret domestic law to the greatest 
possible extent in the light of the wording and aim of the Framework Decision, in order to 
achieve the outcome targeted by the Framework Decision, in accordance with Article 34 
Paragraph 2 Letter b of the EU Treaty” (the same, Paragraph 43). The ECJ left open the 
question of what obligations national courts have in a situation where they cannot interpret 
their national law in accordance with Framework Decisions. In other words, the ECJ did not 
mention the problem of precedence, i.e. whether, as in the case of Community law, 
Framework Decisions take precedence over national law, and whether national courts have an 
obligation to discard their national law, where it is in conflict with a Framework Decision. In 
their written statements on the above-mentioned cases Italy, Sweden and the United Kingdom 
insisted on the “inter-governmental nature of cooperation between Member States within the 
framework of Chapter VI of the EU Treaty” (Paragraph 26 of the same). The advocate general 
in the case of M. Pupino emphasised that while “the lesser degree of cooperation in the EU 
Treaty is clear from the definition of the Framework Decision, which excludes a direct effect. 
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The “political” idea indicates that the EU Treaty includes not only inter-state cooperation but 
also the shared exercise of EU sovereignty” (the view of advocate general J. Kokott in the 
case of M. Pupino, from 11th November 2004, Paragraphs 31, 32). See also Zemánek J.: The 
Euro-conformist interpretation of Framework Decisions – the obligation or judicial activism?, 
Jurisprudence 8/2005, p37 and following. 

59. The ECJ itself therefore does not say whether the principle of precedence also relates 
to Framework Decisions. In the M. Pupino case the ECJ also failed to touch on questions such 
as whether the principle of precedence, which it interpreted in relation to Community law, 
applies in the same way also to EU law, whether Framework Decisions are by their nature 
only inter-governmental or whether some other interpretation should be considered. It is 
therefore possible to state that the ECJ case law relating to the precise nature of acts of EU 
law such as Framework Decisions is still under development. 

60. Such a state of affairs represents a possibly ideal opportunity for submitting the 
above-mentioned problems to the ECJ as a preliminary question. In view of the fact that the 
Belgian Cour d´Arbitrage has already submitted a question to the ECJ relating to the validity 
of Framework Decisions, however, there is no reason for the Czech Constitutional Court to do 
the same. It would be quite appropriate to await the decision of the ECJ, since the provisions 
in question, under which a person can be surrendered on the basis of a European Arrest 
Warrant, remain in force. In this situation the Constitutional Court considers it entirely 
superfluous to rule on whether or not the fundamental rights of these persons are under threat. 
In an effort to resolve this dilemma the Constitutional Court has decided to rule on whether 
the provisions implementing the Framework Decisions can be interpreted in accordance with 
Czech constitutional arrangements. Since it has ruled that such an interpretation is possible, 
there is no need to wait for clarification of the above-mentioned questions of EU law from the 
ECJ. 

 
VIII. 

Assessing the conformity of the provisions in question with Article 14 Paragraph 4 of the 
Charter 

 
61. Article 1 Paragraph 2 of the Constitution, in combination with the principle of 

cooperation set out in Article 10 of the EC Treaty, gives rise to the constitutional principle 
whereby domestic laws, including constitutions, should be interpreted in accordance with the 
principle of the European integration and cooperation between the Community authorities and 
the authorities in Member States. Therefore, where there are several interpretations of the 
Constitution, one component of which is the Charter of Fundamental Rights and Freedoms, 
and only some of these interpretations would lead to a fulfilment of the obligations assumed 
by the Czech Republic in connection with its membership of the EU, we must choose an 
interpretation which does support fulfilment of the obligation and not one that would render 
such fulfilment impossible. These conclusions apply also to the interpretation of Article 14 
Paragraph 4 of the Charter. 

62. The assertion of the plaintiffs that domestic approval of the European Arrest Warrant 
would violate the established relationship between the citizen and the State is not well-
founded. A citizen surrendered for criminal proceedings to another EU Member State 
remains, even for the duration of the proceedings, under the protection of the Czech State. An 
European Arrest Warrant enables the temporary surrender of a citizen to face prosecution in 
another EU Member State, for a specifically defined act, and there is nothing to prevent the 
citizen from returning to the Czech Republic once the criminal proceedings are over. Citizens 
have the right to defend themselves against measures taken by the authorities responsible for 
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conducting criminal proceedings in relation to surrenders under the European Arrest Warrant, 
through legal remedies, including the possibility of a constitutional appeal. 

 
VIII/a 

 
63. The new arrangement of the Penal Procedural Code, making it possible to surrender a 

Czech citizen to another EU Member State to face criminal proceedings, indisputably marks a 
break with the former legal arrangement which did not allow (and still does not allow - see 
Section 393 Paragraph 1 Letter a) of the Penal Procedural Code), the extradition of citizens 
for criminal proceedings which are pending abroad. The Constitutional Court holds to the 
opinion that the unconstitutionality of the provisions in question cannot be deduced merely 
from the fact that the Czech government, as the presenter of both amendments to criminal 
law, first considered it suitable to carry out a change to the Charter of Fundamental Rights and 
Freedoms, and only after the rejection of the proposed amendment of the Charter in the Lower 
House did it begin to conclude that the amendment was not necessary. The Constitutional 
Court agrees with the legal opinion expressed by the Lower House, according to which the 
Parliament of the Czech Republic is the representative of constitution-making and law-
making power, and was not therefore bound by the legal opinion of the presenters of the 
amendment to the Constitution. 

64. The provisions of Article 14 Paragraph 4 of the Charter, according to the first 
sentence of which every citizen has the right to enter the territory of the Republic freely, and 
the second sentence of which states that citizens may not be forced to leave their homeland, 
very clearly prohibits the exclusion of a Czech citizen from society in the Czech Republic, as 
a democratic State to which he is bound through citizenship. From the actual text of Article 14 
Paragraph 4 of the Charter it cannot be unambiguously stated, without further argument, 
whether and to what extent the temporary surrender of citizens to face criminal proceedings in 
another EU Member State is excluded, where the citizen has the right to return to the 
homeland after the end of the proceedings. A literal interpretation of the term “forced to leave 
the homeland” may in fact also include such a relatively short-term surrender of a citizen for 
criminal proceedings abroad. 

65. The fact that the text of Article 14 Paragraph 4 of the Charter does not in itself answer 
the question of whether it is possible to surrender a Czech citizen to an EU Member State to 
face proceedings may be illustrated by an example from Slovakia which the plaintiffs also 
referred to. The Slovak law, with its basis in the former Federal Charter of Fundamental 
Rights and Freedoms resembles the Czech law most closely. In the Slovak Constitution an 
explicit prohibition is expressed on the extradition of their own citizens in Article 23 
Paragraph 4. After constitutional amendment 90/2001 Coll. came into force, removing the 
final words “or extradited to another State” this Article of the Slovak Constitution reads: 
“Every citizen has the right to enter the territory of the Slovak Republic freely. A citizen 
cannot be forced to leave the homeland, and he cannot be expelled.” The Slovak solution 
therefore differentiates between the concepts of “forcing to leave the homeland” or 
“expulsion” and the “extradition” of a citizen to another State. The Czech version of Article 
14 Paragraph 4 of the Charter is, in comparison with the Slovak one, expressis verbis 
narrower in the way that it has always spoken, and still speaks, only of the prohibition on 
forcing a citizen to leave the homeland. 

66. The concept of a prohibition on someone being “forced to leave the homeland” may 
be interpreted either broadly or narrowly. The Constitutional Court, in agreement with the 
plaintiffs, has ruled that a resolution of the meaning of Article 14 Paragraph 4 of the Charter 
requires an examination of its objective sense. In assessing the meaning of these provisions of 
the Charter, due weight should be given especially to the historical motives for passing this 
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measure. The provisions of the second sentence of Article 14 Paragraph 4 of the Charter first 
appeared within the framework of Article 15 Paragraph 2 of the draft Charter, in a report from 
the constitutional law committees of the Lower House and the Upper House, on 7th January 
1991 (see Document 392, http://www.psp.cz). The Constitutional Court agrees both with the 
plaintiffs, and with the participants to these proceedings, that the experience of the crimes 
committed by the communist regime played a vital role in the creation of the Charter. It also 
played a similar role in the creation of the current Article 14 Paragraph 4 of the Charter, in 
late 1990 and early 1991, which was not long after the experience in particular of actions such 
as “Decontamination”, under which the communist regime forced undesirable persons to 
leave the Republic (similarly, compare e.g. Kavěna M., The fundamental right of a Czech 
citizen not to be forced to leave his homeland, the European Arrest Warrant and the 
International Criminal Court, EMP  5/2004, p42 and following, on p43, or Kysela J., The year 
2004 in the development of selected measures in Czech Constitutional Law – Part One, Legal 
Views 12/2005, p425 - 426). The historical interpretation therefore bears witness that the 
provisions of Article 14 Paragraph 4 of the Charter never applied to extradition. 

67. To say that the aims of the makers of the Constitution arose from historical 
experiences which will not make sense to future generations in an era of ever shorter 
historical memories because they are bound to the events of their time, is not in itself a 
decisive argument. The Constitutional Court therefore looked for the objective meaning of the 
second sentence of Article 14 Paragraph 4 of the Charter, which must be related to the current 
realities of the early 21st century. In looking for the objective meaning of these provisions of 
the Charter, the Constitutional Court also took into consideration the historical background to 
the legal institution of extradition. The extradition of perpetrators of general crimes did not in 
principle exist until the 19th century and did not present a serious problem, in view of the low 
mobility of European citizens in those times, as was the case with the very limited level of 
cooperation between the European States of the time (compare Čepelka Č. - Šturma P., 
International Public Law, Prague 2003, p353). 

68. Current extradition arrangements, in the case of most European States, have their 
origins in the model created in the 19th century. This on the one hand did not allow the direct 
effect of a court decision in a criminal case, including an arrest warrant, in another State 
(compare Musil J., Kratochvíl V. Šámal P., Criminal Law Course, C.H. Beck, Prague 2003, 
p962), and on the other hand asserted full control and full criminal authority over a State’s 
own citizens (or subjects in the original concept), which could not be exercised by any other 
State. The principle according to which a State traditionally did not extradite its own citizens 
to face criminal proceedings in another country did not therefore reflect from the outset a 
basic right of citizens not to be extradited, but was rather an expression of the sovereignty of 
the State over its citizens in the concept of the time. The principle of not extraditing one’s 
own citizens to face criminal proceedings in another country therefore had a powerful 
justification in the widely prevailing mutual mistrust between rival European powers. 

69. Only later, after the terrible events that occurred particularly in Europe in the first half 
of the 20th century, did the principle of a State not extraditing its own citizens change from a 
responsibility claimed by the State in respect of its own citizens to the principle of a State 
protecting its own citizens from extradition. The practice remained the same, but the grounds 
for it changed. Some States, on the basis of their historical experience, went as far as to 
incorporate the prohibition on extradition into their constitutions (e.g. Article 55 Paragraph l 
of the Polish Constitution, or Article 16 Paragraph 2 of the Founding Act of the Federal 
Republic of Germany, to mention two of our neighbouring States.) The ban on extradition has 
thus gradually moved into the area of fundamental freedoms, which is quite understandable in 
a situation where there are still many undemocratic regimes in the world that do not uphold 
the right to a fair trial in their laws compared to e.g. the EU Member States.  
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70. We must not forget that people are highly mobile these days, and that there is 
increasing international cooperation and growing trust between the democratic States of the 
EU, which places new demands on extradition arrangements within the context of the Union. 
A qualitatively new situation prevails in the EU. The citizens of Member States have, in 
addition to their rights as citizens of their own countries, additional rights as EU citizens, 
which among other things guarantees them freedom of movement throughout the Union. The 
EU is an area of freedom, security and justice which facilitates the free movement of citizens 
and also ensures their security and protection (see the preamble to the EU Treaty). The 
European Arrest Warrant arises from these realities and makes cooperation between the 
bodies responsible for conducting criminal proceedings more effective. It replaces 
cooperation between the central government authorities of EU Member States with direct 
cooperation between judicial authorities and creates and exception to the principle of a ban on 
extraditing one’s own citizens to face criminal proceedings abroad. 

71. If Czech citizens benefit from the advantages of relating to the law of EU citizenship, 
it is natural that along with the advantages they should accept a certain measure of 
responsibility. It is not possible to pursue withint the context of an individual Member State 
the successful investigation and prosecution of criminal activities perpetrated within the 
European space, as this requires broad international cooperation. One consequence of this 
cooperation is the replacement of former procedures for surrendering criminal suspects with 
new and more effective mechanisms that reflect the realities of the 21st century. In the opinion 
of the Constitutional Court, there is no reason to assume that the current standard of 
protection for fundamental rights within the EU, through the application of the principles 
arising from these rights, offers a level of protection inferior to that which is provided in the 
Czech Republic. 

72. We must not lose sight of these facts when seeking to develop an objective 
interpretation of Article 14 Paragraph 4 of the Charter. It is not in conformity with the 
principle of objective teleological interpretation, reflecting the reality of today’s EU and the 
high mobility of citizens across the Union as a whole, that Article 14 Paragraph 4 of the 
Charter should be interpreted in such a way as to forbid even the temporary surrender of a 
citizen to another Member State for the purposes of criminal proceedings in respect of a crime 
committed by that citizen in the State in question, provided there is a guarantee that after the 
end of the criminal proceedings the citizen may, at his own request, be surrendered back to 
the Czech Republic to serve out any sentence that may have been passed (compare Section 
411 Paragraph 7 of the Penal Procedural Code). The temporary surrender of a citizen to face 
criminal proceedings in another EU Member State, which is conditional on him being 
subsequently returned to the homeland, therefore does not and cannot amount to an obligation 
to leave the homeland, in the sense of Article 14 Paragraph 4 of the Charter. Similarly, 
attention should be given to the provisions under which a Czech citizen or person with 
permanent residence in the Czech Republic can be surrendered to undergo a custodial 
sentence or preventive therapy or rehabilitation in another Member State only with their own 
consent (Section 411 Paragraph 6 Letter e) of the Penal Procedural Code). From this it 
follows that nobody can be surrendered to undergo a custodial sentence in another State 
without giving their consent. 

 
VIII/b 

 
73. The plaintiffs referred to the constitutions of Estonia (Article 36 Paragraph 2), 

Lithuania (Article 13 Paragraph 2), Poland (Article 52 Paragraph 4), Hungary (Article  69 
Paragraph 1), Slovenia (Article 48), Germany (Article 16 Paragraph 2), Finland (Article 9 
Paragraph 3), France (Article 88 - 2 Item 3), Italy (Article 26), Portugal (Article 33 Paragraph 
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3) and Spain (Article 13 Paragraph 3), all of which uphold the right of their citizens not to be 
extradited, or create exceptions for international agreements or specifically only in relation to 
the EU. Since the European Arrest Warrant has led to changes in the constitutions of many 
States (proposals are under way in Germany and France), the plaintiffs deduce the existence 
of a general, widely communicated constitutional principle banning the extradition of one’s 
own citizens. It follows from this, according to them, that the European Arrest Warrant cannot 
be implemented in the Czech Republic without the Constitution being amended first. 

74. The Constitutional Court took into consideration the fact that in many countries there 
actually have been constitutional amendments in connection with the implementation of the 
European Arrest Warrant (the following data comes from a report on the 21st FIDE Congress, 
Dublin, June 2004, available at http://www.fide2004.org, unless otherwise stated). In addition 
to Germany and France, Slovenia (Constitutional Act 24 - 899/2003) and Lithuania could also 
be mentioned. 

75. The plaintiffs of course made no mention of the many other EU Member States where 
a ban on the extradition of one’s own citizens did not amount to a question of constitutional 
principle in any way and was not even established in sub-constitutional law. For example, in 
Greece the ban on extraditing citizens has never been regarded as a constitutional principle 
and has always been resolved at only a statutory level. Similarly, in Denmark a mere statutory 
amendment sufficed to change the existing position. In a situation where the national 
constitution does not arrange matters relating to the extradition or surrender of suspects to 
foreign countries, it has not been necessary to make any constitutional changes in the 
Netherlands (following a decision of the Dutch parliament), Belgium, Luxembourg or Sweden 
(see the report on the above-mentioned 21st FIDE Congress). In the specific constitutional 
situation of Great Britain, arrangements for the European Arrest Warrant presented no major 
problem, since British law has never insisted on a ban on the extradition of British citizens 
(compare Čepelka, Č., Šturma, P., International Public Law, Prague 2003, p354). On the 
contrary, British lawyers have themselves traditionally preferred their solution to the way 
things were done in continental European countries (compare Biron, H.Ch. - Chalmers, K. E., 
The Law and Practice of Extradition, London 1903, p13). The British model, which always 
allowed the extradition of British citizens, is generally followed by the Irish Republic and 
Malta (compare Stanbrook, I. - Stanbrook, C., Extradition: Law and Practice, 2nd ed., Oxford 
2000, pp313, 385 and 427). 

76. The plaintiffs mentioned that Poland amended its Penal Code, Penal Procedural Code 
and Offences Act, through an act dated 18th March 2004 (Dz.U. 2004, No. 69, Pol. 626). This 
amendment did not in any way formally alter Article 55 Paragraph 1 of the Constitution (the 
plaintiffs incorrectly referred to Article 52 Paragraph 4). On April 27, 2005 the Polish 
Constitutional Tribunal annulled, under Decision P 1/05, some of the provisions of the 
amendment to criminal law in question, over a conflict with Article 55 Paragraph l of the 
Constitution, according to which the extradition of Polish citizens is prohibited (“Ekstradycja 
obywatela polskiego jest zakazana.”), and the second paragraph of which forbids the 
extradition of persons suspected of political crimes of a non-violent nature. The Polish 
Constitutional Tribunal stated that the concept of extradition, in the sense of Article 55 of the 
Constitution, must be held a fortiori to include surrender actions under an European Arrest 
Warrant. 

77. In this context the Czech Constitutional Court pointed to the fact that the wording of 
Article 55 Paragraph 1 of the Polish Constitution excludes any form of extradition of a Polish 
citizen (including a surrender under an European Arrest Warrant), in contrast to the wording 
of Article 14 Paragraph 4 of the Czech Charter. In comparison with the Czech constitutional 
set-up therefore, the Polish Constitution leaves no room for a possible interpretation that 
would be compatible with the country’s obligations vis-à-vis the EU. 
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78. In view of this fact we cannot agree with the plaintiffs that from a comparative 
standpoint it is possible to deduce the existence of a general constitutional principle banning 
the extradition of one’s own citizens and that it is therefore necessary to have a constitutional 
amendment in order to implement the European Arrest Warrant. In many EU Member States 
there has been no constitutional amendment whatsoever. A constitutional amendment is 
essential only where a statutory amendment to take account of the European Arrest Warrant 
would be in conflict with the domestic Constitution, in other words in situations where the 
domestic Constitution directly excludes the extradition or surrender of citizens to other 
countries to face criminal prosecutions. 

 
VIII/c 

 
79. The Constitution of the Czech Republic establishes, in Article 1 Paragraph 2, the 

general principle under which the Czech Republic fulfils its obligations arising out of 
international law. The Constitution should therefore principally be interpreted in a conformist 
way from the perspective of international law, since the Constitution itself is open vis-à-vis 
international law in terms of its values (compare Ruling Pl. ÚS 31/03, The Collection of 
Rulings and Decisions of the Constitutional Court, Vol. 32, p143, published under ref. 
105/2004 Coll.). 

80. From 1st May 2004, Article 1 Paragraph 2 of the Czech Constitution has acquired a 
new meaning in relation to fulfilling the obligations of the Czech Republic that arise out of its 
membership of the EU. As the Constitutional Court has already emphasised in its case law, 
the European law is based on fundamental values that are common to all EU Member States. 
The Constitutional Court has thus demonstrated that it belongs to the legal culture of Europe 
and its constitutional traditions. In the light of the general legal principles existing in all EU 
Member States, the Constitutional Court also interprets constitutional law, especially the 
Charter of Fundamental Rights and Freedoms (Ruling Pl. ÚS 5/01, The Collection of Rulings 
and Decisions of the Constitutional Court, Vol. 24, p79, No. 410/2001 Coll.). 

81. From the provisions of Article 1 Paragraph 2 of the Constitution, in conjunction with 
the principle of cooperation established in Article 10 of the EC Treaty, the constitutional 
principle arises according to which domestic law, including constitutional law, must be 
interpreted as far as possible in accordance with the processes of European integration and 
cooperation between European authorities and the authorities in the Member States (compare 
similarly the decision of the Polish Constitutional Tribunal K 15/04 from 31st May 2004, 
OTK ZU ser. A., Part 5, No. 47, pp655 – 668, and specifically concerning the regulations of 
the so-called Third Pillar, the ECJ Decision of 16th June 2005, according to which the 
principle of conformity of interpretation applies also to the Framework Decisions passed 
within the context of Chapter VI of the EU Treaty, see Case C-105/03 Maria Pupino, 
Paragraph 43. 

82. The constitutional principle that domestic law should be interpreted in a way that is 
consistent with the Czech Republic’s obligations arising from membership of the EU is 
limited by the possible meaning of a constitutional text. Article 1 Paragraph 2 of the 
Constitution is not a provision capable of freely changing the meaning of any other explicit 
constitutional provision. If the domestic methodology for interpreting constitutional law 
makes it impossible for a given measure to be interpreted in a way that is consistent with the 
European law, it is only the makers of constitutional law who can amend the Constitution. 
The makers of constitutional law can of course act only in accordance with the conditions for 
protecting the fundamental requirements of the democratic legal State (Article 9 Paragraph 2 
of the Constitution), which are not at the disposal of the makers of constitutional law, since 
the power to amend these requirements cannot be transferred even by an agreement under 
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Article 10a of the Constitution (compare Holländer, P., The material focus of the constitution 
and the discretion of the makers of constitutional law, The Lawyer, No. 4/2005). 

83. It follows from this, therefore, that if there exist, under the domestic methodology for 
interpretation, several possible interpretations of the Constitution, only some of which will 
accord with the obligations assumed by the Czech Republic through its membership of the 
EU, it will be necessary to choose an interpretation that supports the fulfilment of those 
obligations, and not one which would make such a fulfilment impossible. In this way the 
principle of Article 1 Paragraph 2 of the Constitution would also be upheld. These 
conclusions apply also to the interpretation of Article 14 Paragraph 4 of the Charter. Since the 
Constitutional Court has interpreted the meaning of Article 14 Paragraph 4 of the Charter in 
accordance with the domestic methodology for interpreting the Constitution, there was no 
need to perform a reconciliation between the values and principles of the European law and 
domestic constitutional law.  

 
VIII/d 

 
84. Constitutional Court Ruling 207/1994 Coll., referred to by the plaintiffs, defined 

citizenship as “persistent, locally unrestricted legal relationship between a natural person and 
a State, which cannot normally be terminated against the will of the natural person and on the 
basis of which mutual rights and obligations arise for its subjects, consisting especially in the 
right of a natural person to protection from the State, both within the territory of the State and 
beyond it, and in the right to reside on the territory of the State and the right to take part in the 
running of its public affairs” (The Collection of Rulings and Decisions of the Constitutional 
Court, Vol. 2, p7). 

85. The citizen’s right to protection from the State is also apparent from the fact that it 
would be a breach of Article 14 Paragraph 4 and Article 36 Paragraph 1 of the Charter, as 
well as of Article 6 Paragraph 1 of the EU Treaty, if a citizen were to be surrendered for 
criminal proceedings to a State where the standards for criminal proceedings did not fulfil the 
requirements laid down for criminal proceedings in the Czech Constitution, for example in a 
situation where there would be a real threat to the citizen’s right to a fair trial (Article 36 
Paragraph 1 of the Charter), or where the citizen would face torture or another form of 
inhuman or degrading treatment or punishment (Article 3 of the Convention - a note of 
translator: the reference is made to European Convention on Human Rights, Article 7 
Paragraph 2 of the Charter). This clearly does not apply in the case of the European Arrest 
Warrant. 

86. In 2003 the ECJ stated that “Member States have a mutual trust in each other’s 
criminal justice systems, and each of them recognises the criminal law that applies in the 
other Member States, and this is so even in cases where the application of their own law 
would produce a different result” (Cases C-187/01 and C-385/01, the criminal proceedings 
against Hüseyin Gözütok (C-187/01) and Klaus Brügge (C-385/01), [2003] ECR I-1345, 
Paragraph 33). We must always bear in mind that all EU Member States are signatories to the 
European Convention on Human Rights and Freedoms. The rights of a citizen therefore 
cannot be greatly affected by having his criminal case decided in another Member State of the 
Union, since every EU Member State is bound by a standard of protection for human rights 
which is equivalent to the standard required in the Czech Republic, while the laws of all 
Member States are based on values to which our State pledged itself only after 1989. The 
Czech Charter of Fundamental Rights and Freedoms, in other words, also arises from the 
European Convention on Human Rights. 

87. A Framework Decision, in view of the above-mentioned principle of mutual trust 
between EU Member States regarding the operation of their criminal justice systems, arises 
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from the fact that the execution of an European Arrest Warrant can be halted only in case of a 
serious and persistent breach of the principles set out in Article 6 Paragraph 1 of the EU 
Treaty (on the protection of human rights) by a Member State, although such a breach must 
have been formally confirmed by the Council in accordance with Article 7 of the EU Treaty 
(the tenth paragraph of the preamble). 

88. We may consider the provisions of Section 377 of the Penal Procedural Code as a 
kind of insurance policy, guaranteeing the protection of Czech citizens at a constitutional-
legal level by stipulating that no request from the authorities in another State can be granted if 
it would lead to a breach of the Czech Constitution or of those provisions in the law of the 
Czech Republic which must be enforced without exception, or where granting the request 
would be harmful to other interests of the Czech Republic. This principle, set out in Chapter 
25, Part 1 of the Penal Procedural Code (and identified as a general provision), therefore 
applies both to the traditional extradition procedures set out in Part Two and to the procedures 
for the surrender of persons between EU Member States on the basis of an European Arrest 
Warrant, as set out in Part 3 of the same Chapter. Debate continues as to the meaning of these 
provisions (compare Zemánek J., European law restrictions on reviewing the constitutionality 
of transposing the Framework Decision on the European Arrest Warrant, Legal Views No. 
3/2006). 

89. Even though this provision in the Penal Procedural Code is introduced by the sub-
heading “protecting the interests of the State” it is possible, particularly from the text of the 
first sentence, to conclude that this refers mainly to the interest the State has in ensuring that 
no violation occurs to the fundamental rights of Czech citizens, as enshrined in the Czech 
Constitution, one integral part of which is the Charter of Fundamental Rights and Freedoms 
(... if granting a request would lead to a breach of the Czech Constitution or of those 
provisions in the law of the Czech Republic which must be enforced without exception...). 

90. Persons who are surrendered to another EU Member State have the right to appeal 
against measures taken by the authorities responsible for conducting criminal proceedings, 
and this will have a suspensory effect (Section 411 Paragraph 5 of the Penal Procedural 
Code), and if need be also a constitutional appeal, and during the time that the Constitutional 
Court is considering the case the timelimit for surrendering the person will be suspended 
(Section 415 Paragraph 3 of the Penal Procedural Code). These provisions ensure the 
protection of citizens, and possibly other persons as well, who face being surrendered for 
criminal proceedings, at the same time upholding the condition that no surrender of persons 
may, in an individual case, undermine the constitutional order of the Czech Republic. 

91. These principles are in conformity with the Framework Decision, according to which 
nothing it should be interpreted in such a way as to exclude refusal to surrender a person for 
whom an European Arrest Warrant has been issued, where there are objective reasons for 
assuming that the warrant has been issued for the purposes of prosecuting or punishing the 
person on the basis of their gender, race, religion, ethnic origin, nationality, language, political 
beliefs or sexual orientation, or where the position of the person might for any of these 
reasons be weakened. The Framework Decision does not prevent the Member States from 
applying its constitutional principles in respect of the right to a fair trial, freedom of 
association, a free press and freedom of expression in relation to other media. The Framework 
Decision also declares explicitly that nobody can be removed, banished or extradited to a 
State where there is a serious risk that they may be put to death, tortured or subjected to other 
forms of inhuman or degrading treatment or punishment. 

92. One ground for refusing a request to surrender a person being sought would be a 
situation where an amnesty has been declared in the Czech Republic in respect of the crime 
for which the European Arrest Warrant was issued, or where the deadline has lapsed for a 
criminal prosecution or the imposition of a punishment in the Czech Republic, where the 
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prosecution of the crime in question falls within the scope of Czech criminal law (Section 411 
Paragraph 6 Letter b) of the Penal Procedural Code). 

93. The principle of ne bis in idem is also retained. Under Section 411 Paragraph 6 Letter 
c) of the Penal Procedural Code, a surrender application will be turned down if the person 
being sought has already been duly sentenced and punished, or is in the process of being 
punished, or can no longer be punished for one and the same crime in the Czech Republic or 
another country, or where criminal proceedings in the Czech Republic or another Member 
State have been duly terminated, provided that such a termination was not in breach of the 
prescribed proceedings. 

94. It is also necessary to emphasise that any criminal proceedings which are under way 
against a person in the territory of the Czech Republic will take precedence over the surrender 
of the person under an European Arrest Warrant [according to Section 411 Paragraph 6 Letter 
d) of the Penal Procedural Code a court shall refuse to surrender a person being sought if the 
person is facing criminal prosecution in the Czech Republic for the same act in respect of 
which the European Arrest Warrant was issued]. 

95. There are therefore no grounds for asserting that the domestic arrangements in respect 
of the European Arrest Warrant would harm the relationship between the citizen and the State. 
A citizen surrendered for criminal proceedings in another EU Member State remains, even 
during the period of the criminal proceedings, under the protection of the Czech State. An 
European Arrest Warrant enables the temporary surrender of a citizen to face prosecution in 
another EU Member State, for a specifically defined act, and there is nothing to prevent the 
citizen from returning (and possibly serving out a sentence in the Czech Republic) once the 
criminal procedures are over. The Penal Procedural Code specifies the grounds for not 
surrendering a person to another Member State of the Union (especially Section 411). 
Citizens have the right to defend themselves against measures taken by the authorities 
responsible for conducting criminal proceedings through legal remedies that have a 
suspensory effect (see Section 411 Paragraph 5 of the Penal Procedural Code), including the 
possibility of a constitutional appeal. If the surrender of a citizen would be in breach of the 
Constitution, then the surrender would not take place. 

96. In drawing these conclusions we must have regard not only to the protection of the 
rights of persons suspected of having committed crimes, but also to the interests of the victims 
of crimes. From the standpoint of protecting the rights of the victim and those suffering 
damages, it would generally appear to be more practical and more just for the criminal 
proceedings to take place in the State in which the crime was committed (compare the 
conditions that apply to cases of competing European Arrest Warrants set out in Section 419 
of the Penal Procedural Code and Article 16 of the Framework Decision, where one of the 
basic conditions is to take account of where the crime was committed). Because the 
implementation of an European Arrest Warrant, involving the surrender of one’s own citizens, 
is conditional upon reciprocity (Section 403 Paragraph 2 of the Penal Procedural Code), it 
protects the rights of persons who are considered to have suffered damages under the Czech 
Penal Procedural Code. We can generally say that in the State where a crime is committed, in 
view of the fact that the material evidence will be found in that state, the criminal proceedings 
will be speedier, more efficient and at the same time more reliable and fair, both for the 
accused and for any possible victims of the crime. 

 
IX. 

Conformity of the provisions in question with other provisions of the Charter 
 
97. The Constitutional Court has also considered the conformity of the provisions in 

question, especially Section 412 Paragraph 1 and 2 of the Penal Procedural Code, with Article 
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39 of the Charter, according to which only the law can determine which acts are crimes and 
the punishment or other deprival of rights or assets which may be imposed for committing a 
given act. The provisions of Section 412 of the Penal Procedural Code implement Article 2 
Paragraph 2 of the Framework Decision and breach the principle according to which persons 
shall be extradited to face criminal prosecution abroad only where they are suspected of an act 
that is criminal in both the requesting State and in the State that is to surrender the person. 
According to Section 412 Paragraph 1 of the Penal Procedural Code, where a surrender is 
requested in respect of a crime for which it is possible in the requesting State to impose a 
custodial sentence with a maximum period of at least three years or a protective measure 
connected with a detention of at least three years, and which comprises an act identified by 
the authorities from the requesting State in the European Arrest Warrant as one or more of the 
acts set out in Paragraph 2, the court will not seek to determine whether the act is regarded as 
a crime under the Czech law. The provision of Section 412 Paragraph 2 of the Penal 
Procedural Code lists the crimes in respect of which the courts, in surrender proceedings, will 
not seek to determine their punishability under the Czech law. 

98. On first inspection it seemed that the argument that Section 412 was in conflict with 
Article 39 of the Charter could be rejected on principle. We must above all note that Article 1 
Paragraph 3 of the Framework Decision states that: “this Framework Decision does not affect 
the obligation to honour the fundamental rights and general legal principles established in 
Article 6 of the EU Treaty”. Consequently, the Framework Decision may not be interpreted in 
such a way that a Member State might be required to do something that would amount to a 
breach of fundamental rights, which thus includes the principle of legality established in 
Article 39 of the Charter. 

99. The widely recognised principle of legality, contained in Article 39 of the Charter, 
means above all the requirement that the State may impose a punishment upon a given person 
only on the basis of the proper information contained in its own law, according to which a 
given type of behaviour is forbidden by that State. In this way the State gives all subjects the 
possibility of predicting the consequences of their conducts (this is the general requirement of 
predictability). This requirement has two aspects. The first is that the law of the State must 
clearly and precisely define the conducts that are forbidden (the comprehensibility of law). 
According to the second of these there must exist a connection between the conduct of the 
accused and the territory or public interest of the State that intends to punish (a nexus, i.e. 
connection with the criminal jurisdiction of a given State) so as to make it possible for a given 
subject to realise that his/her conduct will have consequences which are predicted in the law 
of the State in question. 

100. Viewed from this perspective, the argument against Section 412 of the Penal 
Procedural Code, taken literally, would imply that the Czech Republic had failed in its 
requirement to respect the principle of predictability in criminal law. But this argument 
overlooks the fact that Article 39 of the Charter generally restricts the Czech Republic in its 
own criminal jurisdiction. It does not arrange, that is to say, either the extradition or the 
surrender of persons. In a situation where Czech law gives the Czech Republic the power to 
extradite or surrender persons located within its jurisdiction, the Czech Republic does not 
apply its criminal jurisdiction against the accused, so that it would seem that Article 39 of the 
Charter is not applied. Finally, Section 412 of the Penal Procedural Code does not define 
crimes, but in order for these provisions to be enforced the crimes must be precisely defined 
in the law of the State that is requesting the extradition or surrender of a person. Article 39 of 
the Charter, according to its wording, definitely applies where the Czech Republic itself 
wishes to prosecute a given person. In such a case it applies unconditionally that Article 39 of 
the Charter allows criminal prosecutions only in respect of crimes that are precisely defined in 
criminal law. For the above reasons the Czech Republic did not breach the principle of 
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legality established in Article 39 of the Charter by accepting the provisions of Section 412 of 
the Penal Procedural Code. 

101. The Constitutional Court cannot agree with the plaintiffs that Section 412 Paragraph 
2 of the Penal Procedural Code is in conflict with Article 39 of the Charter, since these 
provisions do not in any way define the crimes not requiring a dual criminality. In the area of 
substantive law, establishing the punishability of an act merely by naming it but without 
providing any sort of statutory definition, as is the case with Section 412 Paragraph 2 of the 
Penal Procedural Code, would definitely be a breach of Article 39 of the Charter. The 
Constitutional Court is of course aware of the fact that Section 412 Paragraph 2 of the Penal 
Procedural Code is a provision not of substantive law but of procedural law. A surrender 
under an European Arrest Warrant still does not amount to a crime in the sense of Article 39 
and Article 40 of the Charter.  

102. Persons suspected of having committed crimes and surrendered under an European 
Arrest Warrant will not be prosecuted for crimes under Section 412 Paragraph 2 of the Penal 
Procedural Code, but rather criminal proceedings will be brought in respect of crimes defined 
in the substantive law of the requesting EU Member State. The statutory enumeration of 
crimes in Section 412 Paragraph 2 of the Penal Procedural Code (Article 2 Paragraph 2 of the 
Framework Decision), serves merely to support the procedures of the court. In cases where 
the authorities in the requesting state have indicated in an European Arrest Warrant that the 
conducts of the person to be surrendered are among the conducts set out in Section 412 
Paragraph 2 of the Penal Procedural Code, or Article 2 Paragraph 2 of the Framework 
Decision, the Czech court will not conclude that the act is a crime under Czech law. It does 
not therefore follow that, in consequence of passing Section 412 of the Penal Procedural 
Code, the criminal law of all Member States of the EU will become applicable in the Czech 
Republic. It means only that the Czech Republic will assist other EU Member States in 
enforcing their criminal law. The provisions of Section 412 of the Penal Procedural Code do 
not therefore impose upon persons in the Czech Republic (citizens, persons with permanent 
residence and other persons staying in the Czech Republic) the obligation to be familiar with 
the criminal law of all of the Member States of the EU. 

103. The list of crimes in Section 412 Paragraph 2 of the Penal Procedural Code, or 
Article 2 Paragraph 2 of the Framework Decision, moreover, generally corresponds to 
conducts that are punishable also under Czech law, although the names of crimes do not 
always correspond precisely. The list of crimes not requiring a dual criminality is provided 
not because it was assumed that some of these conducts might not be considered a crime in 
some Member States, but on the contrary because these were conducts that, in view of our 
shared values, would be punishable in all EU Member States. The reason for providing this 
list is to speed up the handling of the European Arrest Warrant, because it does away with the 
procedure for determining the punishability of an act under the Czech law. In addition, 
through accepting the Framework Decision, every EU Member State has expressed agreement 
with the fact that all criminal conducts falling within such generally defined categories will 
result in criminal prosecutions.  

104. The fact that Section 412 of the Penal Procedural Code does not provide a legal basis 
for a criminal prosecution in the Czech Republic still does not answer the question as to 
whether or not Article 39 of the Charter has been breached. As a provision applying to 
cooperation in criminal cases between independent States, this question cannot be examined 
solely from the perspective of the Czech Republic. We must also remember that persons to 
whom the jurisdiction of the Czech Republic applies may also be subjected to the criminal 
jurisdiction of other States. This may happen in cases where their conducts took place partly 
in the Czech Republic and partly in another State, or where their conducts in the Czech 
Republic had consequences in another State. This first measure must therefore be viewed 
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more broadly, since it relates to inter-state connections and we must remember the fact that in 
such cases it will be other legal systems that will apply, and not the Czech one. This aspect 
introduces another dimension of the protection provided by Article 39 of the Charter. 

105. The other dimension of Article 39 of the Charter is the fact that it prevents the Czech 
Republic from participating with or directly assisting another State in carrying out a criminal 
prosecution where the other State does not respect the principle of legality. This might arise in 
situations where the Czech Republic itself does not inflict a punishment but surrenders the 
accused to a State which does not respect the principle of legality. We must take account also 
of the meaning of the decision of the European Court of Human Rights, under Article 3 of the 
Convention - a note of translator: the reference is made to European Convention on Human 
Rights (the case of Soering v. Great Britain, which forbids the Council of Europe Member 
States from extraditing someone to a State which is not bound by a prohibition on the use of 
cruel or arbitrary treatment and which will not guarantee that such a prohibition shall not be 
breached. 

106. After considering the further aspects of the principle of legality mentioned above, the 
Constitutional Court is in a position to assess whether abandoning the requirement for a dual 
criminality would amount to a breach of Article 39 of the Charter. The requirement for a dual 
criminality is a typical safeguard for States that have treaty obligations to extradite someone 
for punishment in respect of conducts which in themselves would not be grounds for criminal 
prosecution. It was a guarantee against an obligation to cooperate with or tolerate the actions 
of a receiving State that did not respect the principle of legality or prohibition on the use of 
cruel, arbitrary or unjust treatment or punishments. The basic idea is that where both of the 
States affected found a certain type of act suitable for punishment, then the extraditing State 
would find it hard to claim that the punishment for a given act would be cruel, arbitrary or in 
conflict with the principle of legality. 

107. Through relinquishing the principle of dual criminality in relation to the Member 
States of the EU, the Czech Republic is not in any way violating the principle of legality. 
Generally speaking, the requirement for a dual criminality may be, like a safeguard, 
relinquished in a relationship between EU Member States that have a sufficient level of 
mutually close values and mutual trust, and which are democratic regimes adhering to the 
principle of the “rule of law” and bound by an obligation to follow this principle. This is 
precisely the situation where the degree of proximity between the 25 Member States has 
reached such a level of mutual trust that they no longer feel the need to cling to the principle 
of dual criminality. 

108. After concluding that the principle of legality under Article 39 of the Charter does 
not require adherence to the principle of dual criminality as an essential component of the 
surrender process, the Constitutional Court turned its attention to the question of whether the 
surrender of persons under a Framework Decision contradicts Article 39 of the Charter. It is 
clear that this Article would prohibit the Czech Republic from surrendering a person to face 
criminal prosecution in a State where it was not clearly defined in law that the conducts 
carried out by the accused were criminal in that State. But there is nothing in the Framework 
Decision which would oblige the Czech Republic to proceed in this way. Moreover, even if 
the conducts in question were precisely defined in the State that was intending to exercise its 
criminal authority against a given person, the principle of legality still requires a nexus (see 
interpretation above) between the alleged conducts and the State seeking the criminal 
prosecution. 

109. International law recognises a number of legitimate standpoints allowing a State to 
exercise its criminal jurisdiction. These generally recognised standpoints include the 
principles of nationality, protection, universality and territoriality. Apart from some minor 
exceptions which we do not need to go into, the first three principles do not represent any 
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serious problem in relation to the requirement for a nexus. From the standpoint of the 
requirement for a nexus, nothing is changed from the previous state, where citizens of the 
Czech Republic and other persons under its jurisdiction were and are responsible for any 
crimes they commit abroad, under the laws of the State in question. The principle of 
territoriality has applied and continues to apply, establishing the effect of substantive criminal 
law on the territory of foreign States (including EU States) where the crimes are committed on 
the territory of these States. The suggestion of the plaintiffs regarding a need for domestic 
publication of the criminal law of all of the other 24 EU Member States is therefore out of 
place. The principle of territoriality, although on the whole generally accepted, brings some 
problems of application. For example, it is generally recognised that a State can exercise 
criminal jurisdiction over conducts carried out on its own territory, which already suffices for 
recognition of a nexus. The principle of territoriality, however, also includes the application 
of State jurisdiction over conducts that may have taken place outside the territory of a State, 
but the consequences of which were felt within its territory.  

110. The Constitutional Court takes as its starting point the fact that the surrender of 
Czech citizens or other persons entitled to stay in the Czech Republic to face criminal 
prosecution in another EU Member State would normally come into consideration only where 
the conduct identified as a crime was committed not in the Czech Republic, but in the other 
Member State. Where a crime has been committed partly abroad and partly in the Czech 
Republic, the criminal prosecution would take place in the Czech Republic. This creates an 
obstacle to the surrender of a person for criminal proceedings abroad [compare Section 411 
Paragraph 6 Letter d) of the Penal Procedural Code] unless, in view of the nature of the 
conducts in question, it would be more efficient to mount a prosecution in the other Member 
State, for example because the decisive material evidence is in that State, or because the deed 
took place mostly in that State, etc. 

111. According to Article 4 Paragraph 7 of the Framework Decision the judicial 
authorities involved in a case may refuse to execute an European Arrest Warrant if it relates to 
a crime committed wholly or partly on the territory of the Member State or in a place 
considered to fall within its territory. This provision, which gives the domestic judicial 
authorities the option of refusing to execute the European Arrest Warrant, defends the value 
of legal certainty, which is also a value enshrined in the European law, and compliance with 
which at the European level is a precondition for the Czech Constitution allowing the 
application of European law in domestic law (in this case the implementation and application 
of the Framework Decision). Article 4 Paragraph 7 of the Framework Decision, however, has 
not been explicitly incorporated into the Czech law, but in accordance with the principle of 
constitutional conformity of interpretation, the Czech judicial authorities must have regard to 
the trust of Czech citizens in the fact that their conducts within the territory of the Czech 
Republic are regulated under Czech criminal law. If a Czech citizen, that is to say, is residing 
in the Czech Republic, the domestic law will apply to his conducts, from which also arises the 
constitutionally protected trust of this person in the fact that his conducts will be subject to the 
legal consequences laid down by the Czech law. The general value of legal certainty, in the 
area of constitutional law, finds expression in the principle formulated in Article 39 of the 
Charter, and at the level of sub-constitutional law is expressed in the general principle of 
Section 377 of the Penal Procedural Code, which has subsidiary application in respect of 
Section 411 Paragraph 6 Letter d) of the Penal Procedural Code, and thus will be applied only 
where there has been no criminal prosecution in the Czech Republic in relation to a given act.  

112. According to Section 377 of the Penal Procedural Code, interpreted in the sense of 
Article 4 Paragraph 7 of the Framework Decision, a Czech citizen will not be surrendered to 
another EU Member State on suspicion of a crime that is alleged to have been committed on 
the territory of the Czech Republic, except for cases where, in view of the special 
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circumstances under which the crime was committed, it is necessary to give precedence to 
conducting the criminal prosecution in the requesting State, for example because it may be 
difficult to determine the actual situation regarding conducts that, for the most part, took place 
abroad, so that a prosecution in the Member State in question would in such a case be more 
appropriate than a prosecution in the Czech Republic. The reasoning of the courts, which may 
or may not refuse to execute an European Arrest Warrant, is proper here, for in many cases it 
will be appropriate for the suspect to be surrendered, even where his activities took place 
within the territory of the Czech Republic (e.g. as the organiser of a crime that was then 
committed in another Member State of the Union). This provision will be specified more 
closely of course only when it is put into practice, and at this point it is not for the 
Constitutional Court to pre-empt that process. 

113. The Constitutional Court would like to emphasise that the Czech Constitution does 
not protect only the trust of Czech citizens in the Czech law, but also protects the trust and the 
legal certainty of other persons that are lawfully residing in the Czech Republic (e.g. foreign 
nationals who are permanently resident in the Czech Republic). 

114. One specific category falling under the principle of territoriality is represented by 
remote crimes, committed mainly through computer technology, which theoretically makes it 
possible that conducts perpetrated in the Czech Republic may result in the actual essence of 
the crime taking place in another EU Member State. The Constitutional Court concedes that in 
wholly exceptional circumstances the application of an European Arrest Warrant may conflict 
with the Czech Constitution, especially in cases where a remote tort might be considered a 
crime under the law of the requesting State but would not be a crime under Czech criminal 
law, and might even permit the use of a constitutional defence in the Czech Republic (e.g. 
within the framework of the constitutional protection of freedom of expression). In this sense 
the objections of the plaintiffs are well-founded. Such a case, which would anyway be 
unusual, would involve the application of Section 377 of the Penal Procedural Code, which 
includes a mechanism for preventing the unconstitutional consequences of the European 
Arrest Warrant, in the sense mentioned above. 

115. Therefore, even though the provisions of the Penal Procedural Code which are in 
question might be applied in an unconstitutional way, such a hypothetical and unlikely 
situation does not give grounds for their annulment. The Constitutional Court has often in its 
case law stated that “it is of course theoretically possible to apply any legal provision 
incorrectly, in a way which conflicts with constitutional rules, but this in itself cannot give 
grounds for annulling such a provision.” (Ruling Pl. ÚS 8/98, promulgated under ref. 
300/1998 Coll.). In other words, if a law is capable of being interpreted in many ways, some 
of which will be unconstitutional, we must select an interpretation that does conform to the 
Constitution (Ruling Pl. ÚS 48/95, promulgated under ref. 121/1996 Coll.). The purpose of 
proceedings on the general monitoring of laws, however, is not to resolve every individual 
hypothetical situation which has never yet occurred, even though it might occasionally occur. 
If the Constitutional Court were to proceed in this manner, it would exceed the role placed on 
it within the context of the general monitoring of laws, and would displace the protection of 
fundamental rights, which in the nature of things must be provided by general and 
administrative courts.  

116. Concerning the conformity of the provisions in question with Article 8 of the 
Charter, i.e. with the right to personal freedom, the fundamental rights established in this 
Article are secured in the procedures of the judicial authorities, prescribed under Section 409 
and following of the Penal Procedural Code. 

117. The Constitutional Court would like to mention in conclusion that the Council of the 
EU may, after consulting the European Parliament, expand the list of crimes set out in Article 
2 Paragraph 2 of the Framework Decision for which the principle of dual criminality is not 
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required to include other types of crime (Article 2 Paragraph 3 of the Framework Decision). It 
may do so only through a unanimous decision, therefore only with the consent of the 
representative of the Czech Republic, who will take account of the requirements of Czech 
constitutional law when deciding whether to agree to any expansion of the list. At the same 
time, the Constitutional Court may repeatedly review any amendments to the Czech criminal 
law. 

118. In view of all of the above-mentioned legal conclusions, the Constitutional Court 
rejects the proposal, under the provisions of Section 82 Paragraph 1 of Act 182/1993 Coll., on 
the Constitutional Court, in the wording of the most recent regulations. 

 
 

Note: 
There is no right of appeal against a ruling of the Constitutional Court. 
 
Brno, 3rd May 2006 
 
 
 
 

The different viewpoint of Judges Eliška Wagnerová and Vlasta Formánková 
 
I would like to emphasise that my differing viewpoint does not affect the Framework 

Decision on the European Arrest Warrant (hereinafter the “Euro-warrant”), but rather I have 
concerns over its implementation by domestic lawmakers, although my concerns are directed 
at the statement and reasoning of the Ruling.  

My concerns in relation to the majority viewpoint are twofold. On the one hand I feel that 
the majority lost an opportunity to formulate a doctrine of the Czech Constitutional Court in 
respect of the Third Pillar of the EU, which is the area of police and judicial cooperation over 
the criminal cases of EU Member States (i.e. parts of the so-called Union Law). My second 
concern relates to the methods for assessing the implementation of Euro-warrants into Czech 
law, and the question of which items of constitutional law should be applied in this respect. 

 
1. 

 
The reasoning of the majority is based on the doctrine formulated by the Constitutional 

Court in Ruling Pl. ÚS 50/04, which of course applies to Community law and the provisions 
belonging to the acquis communautaire and the so-called the First Pillar of the EU. In this 
Ruling the Constitutional Court formulated the doctrine according to which, in view of Article 
10a of the Czech Constitution, the Czech Republic was allowed to transfer some of the 
powers of its government authorities to the EC (or EU) authorities. It was also stated in this 
Ruling that the grounds for applying the Community law in the Czech Republic should be 
sought in the set of opinions developed by the ECJ in relation to the Community law. In other 
words, the Constitutional Court did not locate the grounds for the operation of the Community 
law in a Czech setting directly in the Constitution. It did, however, locate the boundaries for 
the operation of the Community law in the Czech Constitution, in Article 9 Paragraph 2 and in 
Article 1 Paragraph 1. 

This set of opinions, formulated by the Constitutional Court less than two months ago, 
has been overturned by today’s majority viewpoint, which asserts that the accession of the 
Czech Republic into the EU resulted in “a certain measure of restriction in the authority of the 
Constitutional Court” and “where Czech law reflects a binding measure in the European law, 
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the doctrine of precedence of the Community law will in principle not allow the 
Constitutional Court to examine the Czech law in question from a standpoint of conformity 
with the constitutional arrangements of the Czech Republic”. In reality, the Constitutional 
Court stated in this Ruling that in cases of reverse delegation of powers from the authorities in 
the EC (or EU) to the authorities in the Czech Republic (still in the area of the First Pillar of 
the EU) the Constitutional Court would review the resulting legal measures from the 
standpoint of the Czech Constitution, which in this case of course it would interpret in the 
light of ECJ case law on these principles, which are identical to the principles contained in the 
Czech Constitution.  

The majority viewpoint also followed this line of thinking when assessing the 
implementation of the treaty law arising from the Third Pillar. I cannot, however, agree with 
this approach. Above all, in the area of the Third Pillar of the EU there has not been and could 
not be any partial transfer of the powers of the Czech authorities to the EU authorities under 
Article 10a of the Czech Constitution. In contrast to the First Pillar of the EU, which was 
created to provide a descriptive list with practical definitions of the powers of EC authorities, 
the Third Pillar would, through the application of Article 10a of the Constitution, give a 
“blank cheque” to the EU authorities in areas which, as they are only frameworks, are vaguely 
defined – that is in the areas of crime, together with justice and the police. Since criminal law 
is, by its nature, an area which impinges closely on fundamental rights and particularly on 
their underlying basis, in other words the freedom of the individual, such a “bulk” transfer of 
powers to the EU authorities under Article 10a of the Constitution would clearly be in conflict 
with an essential requirement of a democratic legal State (Article 9 Paragraph 2 of the Czech 
Constitution). The pervasive parts of the essential requirements of a democratic legal State, as 
developed in the case law of the Czech Constitutional Court (III ÚS 31/97) include both 
respect for the individual afforded through fundamental rights, and the obligation of the State 
to defend the fundamental rights of individual persons. There is a question, which in my view 
should be answered in the negative, as to whether any part at all of the powers under Article 
10a of the Constitution, however precisely defined, can today be transferred to EU bodies in 
the area of crime if it would result in the Czech Republic surrendering constitutional control 
over this area, albeit with the option for these powers to be taken back by the Czech 
authorities where such powers might be exercised at an EU level in conflict particularly with 
Article 9 Paragraph 2 of the Constitution. My doubts over the transfer of even precisely 
defined powers in the criminal area stem from the fact that the EU has so far failed to set up 
its own Constitution containing a list of the fundamental rights arising from the commonly 
held notions of personal freedom and the ways in which it may be restricted. In my view the 
Constitution is the unequivocal instrument for conferring legitimacy, existing also to limit the 
powers that the authorities in an organised society, in this case the EU, exercise in the 
sensitive area of criminal law, albeit only at the level of setting standards. The fabric of 
international treaties upon which today’s Europe is built does not in my view provide a 
sufficient guarantee of protection for the freedom of the individual, in the literal sense of the 
word. 

I am therefore convinced that the Framework Decisions which have been passed within 
the context of the Third Pillar are by their nature “inter-government agreements” with all of 
the consequences that this implies. We can refer in a positive law sense to Article 34 
Paragraph 2 Letter b) of the EU Treaty, according to which a Framework Decision is a 
secondary Union act binding only from the standpoint of its stated aims. A Framework 
Decision does not have direct effect, under Article 34 Paragraph 2 Letter b) of the EU Treaty, 
and its application in the domestic law is delegated for implementation by domestic 
lawmakers. “Through incorporating into the EU Treaty an exclusion on direct effect the EU 
Member States wished particularly to prevent the jurisdiction of the ECJ in respect of the 
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direct applicability of Directives from being extended also to Framework Decisions” 
(Decision BVerfG from July 18, 2005, ref. 2 BVR 2236/04). 

Framework Decisions by their nature cannot be international treaties under Article 10 of 
the Czech Constitution, because they do not include the process expected under the 
Constitution of domestic ratification (the consent of Parliament), and preventative checks by 
the Constitutional Court as to their constitutionality are therefore excluded. In my view, the 
implementation of Framework Decisions is subject solely to the regime of Article 1 Paragraph 
2 of the Czech Constitution and to a complete constitutional review only after implementation 
by domestic lawmakers. I agree with the Ruling insofar as a domestic implementation is not 
enforceable through the jurisdiction of the ECJ, but the idea expressed in the Ruling that 
implementation can be enforced by the European Commission applying political and 
administrative pressure on Member States is unacceptable to me, as I would consider that to 
be in conflict with the requirements of a democratic legal State, in which politics is allowed to 
operate only within the bounds defined by constitutional principles.  

All of this leads me to believe that the doctrine formulated by the Constitutional Court in 
relation to Community law cannot be applied in relation to the regulations of the Third Pillar, 
or to domestic regulations implementing Framework Decisions. In these cases we cannot 
lower the threshold for review down to the level of the essential requirements of a democratic 
legal State, or the fundamental requirements relating to a national sovereignty. On the 
contrary, in these cases we must fully employ all of the constitutional provisions as a 
reference point in assessing the constitutionality of the Framework Decisions that are 
implemented. I therefore consider it necessary to urge government representatives, when 
voting in the Council of Ministers, not to lose sight of the fact that any proposed measures 
they vote for will have to be implemented into Czech law, and will have to stand up to 
scrutiny from the perspective of the Czech Constitution as a whole. 

 
2. 

 
I take no exception to the objective interpretation of Article 14 Paragraph 4 of the 

Charter. Were the application of it to be excluded as a point of reference for the case in 
question, however, I would have difficulty squaring that with the fact that the implementation 
of the Euro-warrant is assigned to it throughout Section VIII of the Ruling. The Ruling also 
followed this method in relation to scrutinising the provisions in question from the perspective 
of Article 39 of the Charter, which, according to the Ruling, is a guarantee that applies to 
substantive law and not to process law, but despite this the provisions of the Penal Procedural 
Code which are in question are further scrutinised from such a perspective. 

In my view the provisions in question should be scrutinised mainly from the perspective 
of Article 8 of the Charter, placing particular emphasis on whether the preferred domestic 
arrangements can be considered proportional. I feel that proportionality has not been 
achieved, mainly because of the failure to implement Article 4 Paragraph 7 of the Framework 
Decision, under which a Euro-warrant can be refused for crimes wholly or partly committed 
in the territory of the Czech Republic, or a place considered to fall within its territory, or 
where the crimes were committed outside the territory of the State which has issued the Euro-
warrant, and Czech law does not allow prosecutions in respect of such acts where they have 
been committed outside its territory. 

It is clear that a person suspected of having committed a crime (typically a citizen of the 
Czech Republic or a person staying in the Czech Republic on a permanent or long-term basis) 
will, in respect of a Euro-warrant, in other words, surrender to another State, find themselves 
in a situation much less favourable for them than if they had been prosecuted in the Czech 
Republic, where they speak the language, know the cultural environment in the broad sense of 
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the word, and have a clearer understanding of the laws and the values on which the laws are 
based. If these provisions were to be implemented, it would be possible to take account of 
such factors when deciding on a Euro-warrant. Today, however, it is not possible, in my view. 
I do not agree that we can apply Section 377 of the Penal Procedural Code in such cases, not 
only because of its purpose as set out in the sub-heading that designates it, but in particular 
because Section 411 Paragraph 6 of the Penal Procedural Code, setting out the grounds for 
refusing to surrender persons being sought, is a cogently structured provision with a detailed 
enumeration of the grounds, and it does not allow any further extension of the grounds 
anticipated in it. 

Otherwise, concerning the criterion for review in respect of the right to personal freedom, 
we might refer to the decision of the Appeal Committee of the House of Lords in the case of 
the Office of the King’s Prosecutor, Brussels v. Cando Armas from November 17, 2005. The 
view expressed in the decision by Lord Hope (Item 24) is based on the conviction that, in the 
application of a Euro-warrant, “it is above all the personal freedom of the individual which is 
at stake, and the broad-minded approach to extradition seen in the past must be balanced in 
favour of the rights of the individual whose extradition is being sought on the basis of this 
procedure”. Baroness Hale (Item 60), in her summing-up, then added that it would be 
regrettable if the judicial authorities in the other Member States, after having used Euro-
warrants under the Framework Decision, were to find that the English judicial authorities 
were not able to implement them. The preferred approach must, according to her, correspond 
to the spirit and requirements of the Framework Decision, on condition, of course, of 
providing complete protection of the personal freedom of the individual. 

 
 

Conclusion 
 
According to the provisions of Article 34 Paragraph 2 Letter b) of the EU Treaty the 

purpose of Framework Decisions is to harmonise the legal and administrative regulations of 
the Member States in the area of justice and domestic security. The area of criminal law, 
however, is an area – in contrast to the area of private law – in which the specific values of a 
given Member State will be manifested and which is at the same time very sensitive as it is 
directly related to the impingement of public authority on the freedom of individual persons. 
In the existence and structure of individual crimes and procedural approaches there is a 
marked penetration of the values acquired through the shared experiences of a society. I 
cannot therefore accept the premise contained in the Ruling that EU Member States have a 
sufficient level of mutually close values. 

As an example of varying value ideas that might interfere with a personal freedom 
undoubtedly and which are founded on experience we might mention an arrangement under 
Spanish criminal law which was passed as a so-called anti-terrorism amendment. According 
to this measure, a suspect can be held in so-called “incommunicado detention” (a form of 
solitary confinement) for up to 10 days. During this period the person is denied contact both 
with third persons, i.e. relatives, diplomatic representatives and the like, and also with his 
chosen lawyer or doctor. After the end of this period, i.e. during the course of any possible 
further pre-trial detention, the relevant judge or tribunal may decide, if the investigation so 
requires, to impose a further three days of the regime of “incommunicado detention”. 

This situation has been repeatedly criticised by the UN Human Rights Commission, when 
for example in a resolution from 2003 it stated that “extended incommunicado detention can 
resemble a form of torture or may in itself constitute a form of cruel, inhuman or degrading 
treatment or even torture” (UN Commission on Human Rights, resolution 2003/32, Paragraph 
14; quoted from Human Rights Watch, January 2005, vol. 17, No. 1 (D), s 24). 
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As an opposite pole to this in value terms we could mention the decision of the Appeal 
Committee of the House of Lords (GB) from December 8, 2005 expressing a view on the 
possible acceptability of torture and other cruel and inhuman or degrading treatment. Lord 
Bingham in his statement (Item 51) stated inter alia that: “English common law has for more 
than 500 years now viewed torture and its consequences with disgust (...). It is a matter of 
constitutional principle, as to whether evidence obtained through the torture of another human 
being may be legitimately used against a defendant in proceedings before a British court, 
regardless of where, by whom or on whose orders the torture was carried out. I would give a 
very clear negative answer to this question.” Lord Hoffmann in his statement (Item 82 – 83) 
stated: “The use of torture of shameful, harming and degrading the State that uses it and the 
legal system that accepts it (...). The rejection of torture under common law has a special 
symbolic significance as the touchstone of a humane and civilised legal system”. Lord Hope 
observed (Item 126) that “opinions as to where the bounds of acceptability lie may vary 
fundamentally from State to State.” Lord Carswell added (Item 150): “The use of torture (...) 
would offend moral principles, lowering and degrading judicial proceedings and casting the 
State into a moral morass”. 

There is a question as to whether the Czech Constitutional Court would consider it as 
torture or cruel or unusual treatment to hold a suspect who testifies to the presumption of 
innocence in conditions and for the period allowed under incommunicado detention. It is 
certain that the Charter of Fundamental Rights and Freedoms in Article 8 Paragraph 3 
guarantees a person accused or suspected of a crime that within 48 hours they will either be 
released or handed over to a court, which will decide within 24 hours either to detain or 
release the person. Moreover, Article 37 Paragraph 2 of the Charter guarantees everyone the 
right to legal assistance from the very outset of the proceedings, as part of a fair trial. 

It follows from the cases mentioned that the concept of the values connected with 
criminal proceedings varies from State to State, in the same way that the assessment varies of 
what is permissible under the law of other States. And this is despite the fact that all EU 
Member States are signatories to the European Convention on Human Rights. We cannot, 
however, lower the standard of protection for human rights laid down by the Czech 
Constitutional Court in a Ruling (Pl. ÚS 36/01). 

The Euro-warrant itself is undoubtedly a very necessary and desirable legal measure 
which the EU, characterised as it is by the free movement of persons, cannot do without. We 
must not overlook the increased security risk to all of the States within the EU. Despite that, 
however, I believe that the implementation of the Euro-warrant was carried out in a careless 
way in the Czech Republic. My exception relating to the non-implementation of Article 4 
Paragraph 7 of the Framework Decision was anyway in the light of the above-mentioned 
minimum requirements, which would contribute significantly to the proportionality of the 
legislative solution contained in Czech criminal law. 
 
Brno, 3rd May 2006  

 
 
 

The different viewpoint of judge Stanislav Balík 
 
I voted against a negative Ruling, in compliance with my impression of the proposal, and 

this for the following reasons. 
Enchanted as always when working with the Constitution and the Charter of Fundamental 

Rights and Freedoms (hereinafter “the Charter”) by the splendidly wealthy language of their 
preambles, I made love first to the word “homeland” in the second sentence of Article 14 
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Paragraph 4 of the Charter. Mulling over whether “patria” or “country” sounded the more 
delightful I opted personally for the older of these words. It is certainly a closer synonym to 
the word “homeland”, which is nearest to my heart – and this despite the fact that the mobile 
phone user must teach it the T9 system – the “fatherland”, or possibly the “motherland” as 
well. Although the question is sometimes put in the sense of “forcing someone to leave the 
Czech Republic” (compare also J. Filip, The European Arrest Warrant before the 
Constitutional Courts, Journal of Legal Knowledge and Practice No. 2/2005, p162), it is not in 
my view a question of leaving the “rei publicae”, but of leaving the “patriae” or – if you like – 
the native soil, in the spirit of Kollár “… this earth, formerly the cradle, and now the grave of 
my nation”. 

The concept of homeland, gathering within it the attributes of home and family, answers 
also to the linguistic designations of ”mother tongue” or “Muttersprache” or “langue 
maternelle” and so on. The surrender of a citizen for criminal proceedings or to undergo a 
punishment – concentrating now purely on the linguistic question – is undoubtedly a matter of 
tearing one up by one’s aforementioned roots. “Languor and the impossibility of conversing 
with someone in one’s native language has influenced the quality of the verses from the 
aspects of subject, style and language”, even in the case of the poet who wrote so truly of his 
works “ore legar populi perque omnia saecula fama vivam”, although for our purposes let us 
not overlook the fact that exile was also a feature of the Roman Empire, admittedly in Greek-
speaking Pontus (compare also the battle-cry of Ovid in: Biographical Dictionary of Europe 
from Antiquity to the Present Day, Prague 1993, p. 494). 

Let us move on, however, to the most practical problems that can arise for the person 
surrendered, even where the right to an interpreter is fully respected, and let us “live through” 
with them in the fashion of a mosaic one of their “model” days, all in good order. 

xxx 
 
So that we may image in our hero, he is not yet nor perhaps will he ever be criminal, since 

in the first case the presumption of innocence applies, and in the second case it will be shown 
in the future that, for example, the deed he is found guilty of he never perpetrated at all. And 
yet this might happen to him: 

Awakening in a cell with a Portuguese cellmate. An exchange of “Bom dia”, meaning 
“’ello there”, an occasional “Ta very much” or “obrigado”, otherwise silence from both. 
Where will be that “relief” of Ptahotep which it brings “when a chap is at least listened to”? 
(The papyrus vizier of Ptahotep. Translated by Z. Žába, Prague 1971, p. 35). 

For lunch “alfődi gulásleves”. With “paprika” perhaps it would not be a problem to 
conjure up the negation and add to it the Hungarian term for “a gall-bladder”. 

In the afternoon a visit from the “δικηγορος”, accompanied also one hundred percent by 
one of the many court interpreters who specialise in xenophobia, and therefore it will not be 
difficult to find an exacting and inter-disciplinary answer to the question: “Ειναι Τσεχος 
σηµερα στην Ελλαδα ακοµα ο ξενος;” There remains the entirely trivial affair of organising 
from prison a change of lawyer “ex offo” for power of attorney in defence, which to be sure 
the spouse of the accused would like to see resolved, after spending a whole month’s pay on a 
return ticket Prague – Thessalonica or Prague – Athens, and who for safety’s sake has 
emptied out her building society account and changed the Czech Crowns into Euro, just in 
case Greek lawyers’ rates happen to be somewhat higher than Czech ones.  

In the early evening - an attack of the kidney colic. Thanks to a Monteverdi madrigal and 
the multiple listening of a performance of Don Giovanni in Italian it will be possible – before 
he manages on a public holiday to make contact with the Czech consulate – to say to the 
Italian doctor at least: “Non lasciate mi morire!”. Have we given a thought, however, to the 
predicament of a patient who does not have a health insurance in Italy?  
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Here too the saying applies “Primum vivere deinde philosophari” … 
 

xxx 
 
Does the Czech historical memory really reach no further back than the so-called 

“decontamination actions”? 
 I do not wish to embark into a specialist discussion between historians regarding actual 

historical events, but within the framework of multinational European coexistence we should 
at least understand each other. I therefore recommend reading through an excellent study of 
recent history from the pen of Jiří Kejř entitled “The Hus Trial” (Prague 2000). 

“In the immediate aftermath of Hus’s death – it hardly needs repeating – the Czech lands 
echoed with bitter cries over the unjust and unfounded judgement, as expressed in the protest 
letter from the noblemen sent on 2nd September 1415 to Kostnice, in which it was proved that 
Hus did not even confess, nor was he convicted. The Ecclesiastical Council in Basle is still 
denounced for the unjust trial of Hus, as the Czech emissaries repeatedly declared in their 
appearances … What then have modern historians made of this? …Why, the question as to 
whether the ecclesiastical verdict was pronounced in accordance with the law and justly, 
whether it gave a true picture of Hus’s guilt, whether the bias of the judges was bought or 
swayed by political concerns, was answered with irreconcilable divergences,” writes Jiří Kejř, 
adding: “We shall not give in to excessive hopes that following our study there will no longer 
be a powerful residue left over from the early, barely reconcilable criticisms.” (compare Kejř, 
The Hus Trial, p. 200-201). 

The Hus Trial – conducted outside Hus’s homeland, judges of other nationalities, the 
language of intercourse Latin, errors in the defence caused by lack of access to the rules of 
canonical trials. Did these considerations too not resonate in the heads of those who 
formulated Article 14 of the Charter? 

Every Czech with an average education has in his school years been made familiar with 
the fate of Karel Havlíček Borovský. “Exile” in Bressanone, a town lying within the 
Habsburg Empire. One of the recent letters goes as follows: 

“In the night of the 15th to 16th December 1851 he was arrested and with a police escort 
led away to the Tyrolean town of Bressanone, where he was forced to live for more than three 
years. Being torn away from Czech society and public life, Havlíček was plunged into a 
serious internal crisis, but it did not break him.” (compare Who Was Who In Our History Up 
To 1918, Prague 1993, p. 97). 

Can we be sure that this possible and traditional interpretation is not listened to today by 
pupils and students in Czech schools?  

I asked myself this question in order to meditate over the legal conscience of the citizens 
of the Czech Republic “de lege ferenda” at the moment when the government was proposing, 
together with the amendments to the Penal Procedural Code and the Penal Code, also the 
amendment of Article 14 of the Charter. 

I asked myself this question also in connection with the now ancient - from today’s 
perspective of persons with shortened historical memories the – debate that preceded the 
passage of EU Council Framework Decision 2002/584/JHA of 31st June 2002. Do we know 
each other? To add to the praise of the British model of extradition in the reasoning section of 
the Ruling I made just a few marginal Anglo-American notes as a Devil’s advocate – 
convicts, servants the North American colonial period, the American Fugitive Slave Act from 
1850 or the decision of the Supreme Court of the United States of America in the case of Dred 
Scott from 1857 …  

Let us indulge in a moment of reciprocity … 
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xxx 
 
“Cui prodest?” 
Are there really so many Europeans committing what are from a Czech perspective 

crimes and on whom the Czech authorities responsible for conducting criminal proceedings 
are desperate to get their hands and who would otherwise remain unpunished? Or has the will 
to transpose prevailed to a greater extent than was necessary? 

I recalled a modest experience from my time as a lawyer and I came to doubt whether the 
imposition of a custodial sentence in the Czech Republic is really being “Europeanised”.  

Other consequences also occurred to me and I promised myself that I would wait 
patiently until I received a consoling answer. 

 
xxx 

 
A lawmaker, it would appear, is something of a Superbus.  
The Lower House emphasised in its statement on the proposal that Parliament is the 

sovereign representative of constitution-making and law-making power, and consequently is 
not bound by the legal opinion of the presenters of the Charter amendment, and is entitled to 
take its own view of the matter. 

And what about listening somewhat more humbly to public opinion? Would not more 
voices be more than fewer? Have we nearly forgotten the adage “Twice to measure, once to 
cut”? 

I was then intrigued by the answers to the questions relating to the practical 
implementation of the agreed legal measures. In the record of the debate in parliament I could 
not find comments that might have led me to any traces of this.  So I asked myself whether 
the MPs had some sort of comparative analysis at their disposal, relating to the rules on 
imprisonment, the operation of preparatory proceedings in individual countries, and whether 
they had information as to the numbers and skills of interpreters, what they knew about 
guarantees of the right to defence, whether there existed any awareness of the arrangements 
for compensation over damages in respect of errors in official procedures (see the report from 
the public debate of the Constitutional Court, held on 3rd May 2006). 

I will paraphrase what I learned. Those that were not members of the so-called Guarantee 
Committee voted, having faith in the report of the Guarantee Committee, and possibly in the 
speaker from their parliamentary club. Out of fear that it may cause a sharp decline in levels 
of optimism regarding the state of our political culture, I admit that I would prefer to leave in 
the realm of hypothesis any answer to the question as to how far any practical thought took 
place in response to the opinions of the President when explaining why he did not sign the Act 
… 

Does not “Normenwahrheit” also have a bearing on the constitutional conformity of the 
act, reflected in this case in the certainty that citizens of the Czech Republic really would be 
under the protecting arm of their homeland, even in the everyday situation which I have put 
forward above?  

 
xxx 

 
I have attempted to descend from the heights of defining the legal State to produce 

specimens of practical experience, indicating that the unified model of a legal state or possibly 
of a criminal policy does not exist for now. Even the diversity, for which those subjected to 
criminal law cannot be fully prepared, may make their position considerably more difficult, 
for example, in preparing for a main trial.  
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Further food for thought. 
I quote from the appearance of the Parisian “bâtoniera” Jean – Marie Burguburu at the 

Commencement of the Judicial Year in Paris on 18th November 2005: 
“Yes indeed, justice is not going on well, and if the judges have told you this clearly, 

Minister, the Parisian lawyers are now repeating it. 
- How are things going, for example, with the presumption of innocence? It is a beautiful 

theme with which to enchant ceremonial gatherings, but is it reflected in the behaviour of 
examining magistrates, the representatives of the public prosecutor or the judge who decides 
whether to set someone free or lock them up, the so-called JLD (“Juge des Libertés et de la 
Détention”), who could be called the judges of freedom – so rarely – and of imprisonment – 
so often? 

The presumption of innocence has its place in the law books, just as it does in treaties: in 
practice, however, in judicial meetings, when judges, whether examining judges or those that 
decide between locking someone up and setting them free – have to decide, then the 
presumption no longer exists! 

Of course we have here money laundering, organised crime, and also terrorism all of 
which would be a reason for the judges plainly and simply to follow the decisions of the 
police and the security services: a certain person has been brought before you, so he must be 
locked up. Innocent, we say? 

- There are so many cases of wrongful imprisonment, and yet according to current 
methods the majority of the requirements for documents are in the hands of the examining 
magistrate, association with other persons already detained or under prosecution is 
impossible, and in the same way as the evidence they lose cogency and the safety of the 
person under investigation is often less than apparent.  

Is it shameful to mention here the scandal of imprisonment and the too frequent and even 
systematic use of this measure, as well as the conditions under which arrest takes place? The 
state of our prison facilities places our country in a situation where it is violating the most 
basic human rights. 

What is the main factor in recommitment? Imprisonment - the conditions under which 
custodial sentence are imposed. The failure to maintain respect for inmates and their dignity 
leads to recommiting, which can be preventing neither by electronic tagging nor by longer 
sentences. 

Lawyers cannot remain silent over this deplorable and shameful situation, which has 
recently been condemned, especially in the case of the Paris prisons, by the European 
Commissar for Human Rights. 

It is not just a problem of money, it is above all a lack of political will. I would be 
committing an offence if I failed to pillory this situation.” (compare J.-M.Burguburu, Respect 
lawyers, Bulletin advokacie No. 3/2006, p7). 

The isolated voice of the elected representative of more than 6,000 lawyers, registered in 
the leading French chamber of lawyers? 

 
xxx 

 
It would certainly be possible to repeat the arguments of the President and the plaintiffs. 

From the overwhelming majority I refer to it with a note to say that it deserves attention in the 
future. I should not, however, omit my own thoughts “de lege ferenda”. 

Sorting out relationships in substantive criminal law mainly by recourse to a process law 
regulation is, to say the least, not systematic. 

It would seem to me appropriate to pass the Penal Code and the Penal Procedural Code in 
the same time period. 
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Would it not be more suitable to agree on a “European” definition of the facts of the case 
for serious crimes, and a unified form of criminal proceedings against those accused of such 
acts? 

Could there not be constructed in each State at least one “foreigners’” prison for such 
cases? 

 
xxx 

 
The reasoning of the Ruling arose partly from the case law of the Constitutional Court, in 

the sense that “it is of course theoretically possible to apply any legal provision incorrectly, in 
a way which conflicts with constitutional rules, but this in itself cannot give grounds for 
annulling such a provision”. 

The dissenting view is based on the principle of “dubitandi”. It is not a classical “in dubio 
pro reo”, although that might result in it succeeding. I do not have the impression that I have 
obtained a clear answer in all cases to the questions that I have at random selected and 
presented to the dear reader. 

In my view, the unconstitutionality of the provisions in question consists primarily in the 
fact that the legislative hurry in my eyes found the lawmakers somewhat unprepared, and 
where this concerns sorting out the relationship between the proposed amendment to the Acts 
and the proposed amendment to the Charter, pushed the limits of constitutional conformity in 
respect of the constitution-making and law-making process. This is a problem for which the 
solution should not be to try and see how much the Constitutional Court can put up with, but 
on the contrary to proceed with respect for the constitutional rules, which is what the plaintiffs 
originally tried to do in Parliament with the amendments. In the ensuing situation, however, 
the provisions in question on the Penal Procedural Code and the Penal Code are, from the 
perspective of unconstitutionality, to say the very least debateable, and this is so for a number 
of relevant reasons which the plaintiffs drew attention to in these proceedings, as well as the 
President and fellow dissenting colleagues.  

 
xxx 

 
To conclude finally – as they say in another setting – “on a fair note”. Let us imagine that 

this dissenting view was the final word of an accused. With all due respect to the interpreters I 
would ask them to attempt “out of the blue” a practice translation, and where possible a literal 
one, into Finnish, Hungarian, Modern Greek, Dutch, … French and English. 
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