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 Background

 Central bank independence

- functional independence

- institutional independence

- personal independence

- financial independence

 Prohibition on monetary financing



 Central bank independence features were first 
established by the European Monetary Institute 
(predecessor to the ECB) and applied in 1998 
Convergence Report to assess EU Member States 
preparedness for joining the euro.

 In subsequent Convergence Reports this 
benchmark is applied to assess the compatibility of 
legislation of Member States with derogation (= 
Member States that have not adopted the euro but 
are obliged to adopt it).

 Convergence Reports are prepared every 2 years or 
on request, on the basis of Art. 140(1) of the TFEU



 primary objective of the central bank to be 
stated in a clear and legally certain way (→
price stability objective of Art. 127(1) TFEU)

 necessary means and instruments for 
achieving this objective independently of any 
other authority

 Primacy of the price stability objective is the 
underlying rationale for the independence of 
the central bank. 



 prohibition on seeking or taking instructions 
from other institutions, governments or from 
any other body (cf. Art. 130 of the TFEU)

 prohibition on seeking to influence members 
of the decision-making bodies of the central 
bank (Art. 130 of the TFEU)

 risk of owner’s influence (depending on the 
legal structure of the central bank – state 
owned body, public law body or a company) 
→ need to limit shareholders’ influence



 Central bank participation in financial stability
measures (e.g. participation in supervisory bodies, 
assumption of additional tasks) should not affect
its proper and independent exercise of core tasks.

 PL examples:

- NBP participation in the Financial Stability
Committee

- NBP participation in organisational structure for the 
preparation of euro adoption (before 2015)

 Third parties should not have rights to approve, 
suspend, defer or annul a central bank’s decision.



 Central bank’s decisions cannot be censored on 
legal grounds, by any other body than 
independent courts.

 Third parties’ representatives cannot participate 
in the central bank’s decision-making bodies 
with a right to vote.

 A central bank cannot be legally obliged to 
consult third parties ex ante on its decisions. 
This does not exclude dialogue between a central 
bank and third parties (including obligations to 
provide information and exchange views), as long 
as decision-making independence is not 
compromised.



 Security of tenure for members of central banks’ 
decision-making bodies:

- Governor

- other members of decision-making bodies 
involved in performance of central banking tasks, 
in particular voting on monetary policy or 
deputising the Governor 

 EU context – NCB governors are members of ECB 
Governing Council/General Council

 Governors’ minimum term of office of 5 years 
(Art. 14.2 of the ESCB Statute). Any amendment 
of NCB statute should safeguard his security of 
tenure.



 Grounds for dismissal – only those listed in Art. 
14.2 of the ESCB Statute:

- no longer fulfilling the conditions required for 
the performance of his duties;

- being guilty of serious misconduct

 No discretion of parliament or government to 
dismiss a Governor → no political responsibility

 Right for judicial review in case of dismissal

- for NCB Governors – appeal to the CJEU

- for members of NCB decision-making bodies –
to an independent court of law (not specified)



 No conflict of interest should arise between the duties 
of the Governor and members of the decision-making 
bodies related to central banking functions and any 
other their activities.

 Strict incompatibility rules exclude holding offices in the 
executive or legislative branches of the administration 
of any level, as well as involvement in any sort of 
business activity.

 Academic activity is usually allowed, although it should 
not lead to public statements which would not be 
compatible with the central bank’s mandate.

 Political activity, including active membership in 
political parties, is incompatible with the central bank’s 
personal independence.



 NCBs should have sufficient financial resources to carry 
out their tasks.

 NCB’s budget should be independent of third parties.

 NCB accounts should be audited by independent 
external auditors (Art. 27.1 of the ESCB Statute) but 
further audit by a state audit office or similar body is 
allowed.

 Clear rules on distribution of NCB profits should exist in 
NCB statutes or decision should be taken by the NCB 
itself. Distribution of profits to the government is 
allowed subject to the possibility of setting aside 
adequate NCB reserves.

 NCB should have full autonomy in staff matters, 
including staff remuneration.



 In mid-2010 Hungarian government prepared a draft law on 
austerity measures in the public sector. The draft law 
envisaged to reduce the salary of the Governor of the National
Bank of Hungary (MNB) by approx. 75% and to reduce the 
salary of other members of MNB’s decision-making bodies.

 The MNB Governor at the time had been appointed before the 
takeover by the then government in May 2010. He had a 
different political background and was heavily criticised by 
the Prime Minister.

 Subsequently the Hungarian government took several steps to 
influence the appointment of members of MNB’s decision-
making bodies and their salaries.

 The respective draft legal acts were consulted with the ECB 
and assessed in ECB Opinions CON/2010/56, CON/2010/91, 
CON/2011/104 and CON/2011/106.



 Financial independence – autonomy in staff matters: a central 
bank needs to be able to employ and retain qualified staff 
necessary for independent performance of its tasks. Any 
amendment in legislative provisions covering the 
remuneration of the NCB staff needs to be decided in close 
cooperation with the NCB, taking due account of the NCB’s 
views.

 Stable institutional environment is necessary for the 
credibility of the monetary policy. Frequent changes in the 
institutional framework and in the composition of NCB’s 
decision-making bodies should not be be used to influence 
the decision-making process to the detriment of central bank 
independence.

 Personal independence: amendments in legislation affecting 
remuneration should, as a matter of principle, apply only for 
future appointments.



 Despite ECB’s criticism most draft laws in 
question, including the salary cut, went 
ahead as envisaged.

 The Governor of the MNB remained in office 
until the end of his term in March 2013.

 In March 2013 the serving Minister for 
National Economy and main architect of the 
government’s economic policy was 
appointed as a new MNB Governor.



 In 2010 a member of the Executive Board of Deutsche 
Bundesbank, German central bank, published a highly 
controversial book on immigration policy, raising 
accusations of xenophobia. The book was an instant 
bestseller. His opinions were also voiced in a series of 
controversial interviews.

 Following a wave of criticism, in September 2010 the 
author was released from specific duties within the 
Executive Board by a vote by other Executive Board 
Members. The Executive Board applied to the 
President of Germany for the dismissal of the author.

 After a few more days, the author submitted his 
resignation from the Executive Board. 



 In the application for the author’s dismissal, 
the Executive Board raised that the authors 
provocative and discriminatory remarks on 
migration were inconsistent with the political 
moderation expected from a member of the 
central bank’s decision-making body and 
damaged the reputation of the institution.

 Furthermore, the author’s derogatory remarks 
were considered harmful to the workplace 
culture, as many staff members had an 
immigration background.



 A member of the NCB’s decision-making body 
may be relieved from office only: 

- if he no longer fulfils the conditions required 
for the performance of his duties, or 

- if he has been guilty of serious misconduct. 

[resulting from Art. 130 of the Treaty and Art. 7 
and 14.2 of the ESCB Statute, as interpreted by 
the ECB]

Question: was „serious misconduct” present in 
this case?



 On 17 Feb 2018 the Governor of the Latvijas Banka 
(Central Bank of Latvia) was arrested as a suspect in a 
corruption case.

 On 19 Feb 2018 the Governor was released. The KNAB
(Latvian anti-corruption agency) imposed restrictive
measures, on the basis of Latvian criminal procedure
law, i.a. prohibiting the Governor from carrying out 
duties within the Latvijas Banka, effectively suspending
him from office.

 The restrictive measures were appealed against but
subsequently upheld by a Latvian court.

 On 28 June 2018 the Governor was charged by the 
public prosecutor of offences of accepting bribes. 



 The Governor brought an action to the CJEU under Art. 14.2 
of the ESCB Statute claiming that the suspension has
effectively relieved him from office. He claimed that he was 
not guilty of the offences and no evidence had been offered
to prove that the offence had been committed, therefore no 
„serious misconduct” in the meaning of Art. 14.2 of the 
Statute had taken place.

 The ECB brought its own action to the CJEU supporting the 
Governor’s arguments, based on the fact that – as a Governor
of a Eurosystem NCB – he had also been suspended from his
function as a member of the ECB Governing Council.

 Latvia claimed that the CJEU had no jurisdiction, as the
decision suspending the Governor was a temporary measure
and did not sever the legal and institutional link between the 
Central Bank of Latvia and its Governor, serving only to 
guarantee the effective conduct of the investigation.

 Both cases were examined jointly.  



 In its judgment of 26 Feb 2019 the CJEU ruled the following:

- the decision of KNAB suspending the Governor was effectively
a decision relieving him from office in the meaning of Art. 
14.2 of the Statute → subject to CJEU review

- it is not for the CJEU to rule on criminal charges brought
against the Governor [as of 2020 the proceedings before
Latvian court are still pending…]

- it is for the CJEU to verify if there are sufficient indications 
that the Governor has engaged in serious misconduct capable 
of justifying being suspended/relieved from office

- Latvia has not offered such sufficient indications as no prima 
facie evidence of the accusations of bribery has been
provided

- the decision in question is annulled in so far as it prohibits 
the claimant from performing his duties as Governor of the 
Central Bank of Latvia.



 Judgment available on http://curia.europa.eu/
(Joined Cases C-202/18 Ilmārs Rimšēvičs v 
Latvia and C-238/18 European Central Bank v 
Latvia)

 CJEU press release: 
https://curia.europa.eu/jcms/upload/docs/app
lication/pdf/2019-02/cp190018en.pdf

http://curia.europa.eu/
https://curia.europa.eu/jcms/upload/docs/application/pdf/2019-02/cp190018en.pdf


 Art. 123(1) of the TFEU: Prohibition of overdraft facilities 
or any other type of credit facility with the ECB or the NCBs 
in favour of EU institutions, bodies, offices or agencies, 
central governments, regional, local or other public 
authorities, other bodies governed by public law or public 
undertakings.

 ECB and the NCBs are not allowed to purchase debt 
instruments directly from public sector entities listed 
above.

 In simple terms: prohibition of direct lending by central 
banks to the public sector (as it would involve creation of 
new money).

 Exception: publicly owned credit institutions should be 
treated in the same way as private sector credit 
institutions, in particular in the context of access to 
monetary policy instruments



 Ensuring the objective to maintain price 
stability → avoiding excessive inflation-
threatening money creation

 Maintaining the pressure for fiscal discipline



 Sources:

- Council Regulation (EC) No 3603/93 of 13.12.1993 specifying 
definitions for the application of the prohibitions referred to in 
Articles 104 and 104b(1) of the TEC [Art. 123 and 125(1) of the 
TFEU]

- ECB opinions on draft national legislative acts

 Prohibition includes any financing of the public sector’s 
obligations to third parties.

 Prohibition of financing public sector tasks or functions carried 
out independently of the NCB (e.g. financing a bank resolution 
fund).

 NCBs may act as fiscal agents for the public sector (Art. 21.2 of 
the ESCB Statute), but this function does not include extending 
loans (except intraday credit without possibility of extension).

 Distribution of NCB profit to the government is allowed if the 
profit has been accounted for and audited and the NCB is left 
with appropriate reserve capital.



 Financial support by NCBs for credit institutions 
and/or other financial institutions granted outside 
the scope of central banking tasks (in particular 
bail-out or recapitalisation of insolvent banks) are 
incompatible with the monetary financing 
prohibition. (Cf. → the function of „lender of last 
resort”)

 NCBs should not be in principle involved in the 
financing of deposit guarantee schemes and 
investor compensation schemes for investment 
firms. NCB credit for such schemes is allowed only 
if granted (i) for short term, (ii) adressing urgent 
situations, (iii) with systemic stability aspects being 

at stake and (iv) at the NCB’s discretion.



 In summer 2013 the Governor of the National Bank of Poland 
met informally with the Minister of Interior. In a conversation 
(recorded and later leaked to the press) the Minister asked 
about the possibility of purchases of sovereign bonds in 
order to boost the economy and improve the situation of the 
state budget before the election due in 2015. The Governor 
explained the prohibition of monetary financing but added 
that purchases may be possible indirectly via State-controlled 
banks that would buy bonds from the State. He suggested 
that it could be easier if the Minister of Finance loses his 
post. He also vaguely discussed changes in the Law on the 
NBP and a possibility of taking decisions without the 
participation of the Monetary Policy Council.

 In November 2013 the Minister of Finance was dismissed 
from his post.



 Polish law

- provisions on objectives of the NBP → asset purchases 
by the NBP should be driven by the objectives of the 
NBP’s monetary policy

- prohibition on financing budget deficit by borrowing 
from the central bank (Art. 220(2) of the Constitution)

- provision on cooperation of the NBP with the State 
authorities (Art. 21 of the Law on NBP)

 EU law

- prohibition on taking or seeking instructions by the 
NCBs, prohibition on seeking to influence members of 
decision-making bodies of the NCB (Art. 130 TFEU)



Mandatory :

 ECB Convergence Report, June 2020, pp. 20 - 37 
(paras 2.2.3-2.2.5), 
http://www.ecb.europa.eu/pub/convergence/html/
index.en.html

 Hanspeter K. Scheller, The European Central Bank. 
History, Role and Functions, 2nd ed. Frankfurt 
2006, Chapter 4, pp. 123-141, 
http://www.ecb.europa.eu/pub/pdf/other/ecbhisto
ryrolefunctions2006en.pdf

http://www.ecb.europa.eu/pub/convergence/html/index.en.html
http://www.ecb.europa.eu/pub/pdf/other/ecbhistoryrolefunctions2006en.pdf


 Additional:

New and highly recommended:  

R. Dall’Orto Mas, B. Vonessen, Ch. Fehlker, K. Arnold, The case for 
central bank independence, ECB Occasional Paper, 2020

https://www.ecb.europa.eu/pub/pdf/scpops/ecb.op248~28bebb193a
.en.pdf

Older:

Legal Aspects of the ESCB. Liber amicorum P.Z. Garavelli,

Frankfurt 2005,

http://www.ecb.europa.eu/pub/pdf/other/legalaspectsescben.pdf

Ph. Cristodoulou, The issue of the democratic legitimacy of the 
Eurosystem: a sketch, pp. 179-187

- R. Sparve, Central bank independence under EU and other
international standards, pp. 271-185

Central bank independence: from theory to practice, speech by L. Bini-
Smaghi, 19.4.2007, 
http://www.ecb.europa.eu/press/key/date/2007/html/sp070419.e
n.html

https://www.ecb.europa.eu/pub/pdf/scpops/ecb.op248~28bebb193a.en.pdf
http://www.ecb.europa.eu/pub/pdf/other/legalaspectsescben.pdf
http://www.ecb.europa.eu/press/key/date/2007/html/sp070419.en.html

