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 Old provisions in force until 31.12.2015: Law of 28 
February 2003 on Bankruptcy and Rehabilitation (Prawo
upadłościowe i naprawcze), providing for bankruptcy
proceedings (winding-up or reorganization)

 winding-up bankruptcy (upadłość obejmująca likwidację), 
entails appointment of a liquidator (syndyk)

 reorganization bankruptcy (upadłość z możliwością 
zawarcia układu), entails appointment of an administrator 
(zarządca) or a court supervisor (nadzorca sądowy)

 rehabilitation proceedings (postępowanie naprawcze), entails

appointment of a court supervisor (nadzorca sądowy) [not 
functioning in practice]



 From 1.1.2016:

A. Bankruptcy Law (Prawo upadłościowe) → bankruptcy 
proceedings (upadłość)

B. Restructuring Law (Prawo restrukturyzacyjne)→ 4 
restructuring proceedings 

- arrangement approval proceedings (postępowanie o 
zatwierdzenie układu); 

- fast arrangement proceedings (przyspieszone 
postępowanie układowe); 

- arrangement proceedings (postępowanie układowe); 

- reorganization proceedings (postępowanie sanacyjne)



 in bankruptcy proceedings: liquidator 
(syndyk)

 in reorganization proceedings: 
administrator (zarządca)

 in other restructuring proceedings: 
supervisor (nadzorca)



 Art. 43 old EIR Applicability in time

„The provisions of this Regulation shall apply only to 
insolvency proceedings opened after its entry into 
force. … ”

 Art. 84 recast EIR Applicability in time

„1. The provisions of this Regulation shall apply only 
to insolvency proceedings opened after 26 June 
2017. …”

→ the same rules apply to amendments of Annexes

→ in order to decide whether the EIR applies to 
insolvency proceedings, the wording of the 
Annexes in force at the moment of the opening of 
those proceedings applies



At the time of entry into force of PL insolvency law reform 
on 1.1.2016:

 Annex A (all proceedings): winding-up bankruptcy, 
reorganization bankruptcy, rehabilitation proceedings  

 Annex B [old EIR only] (winding-up proceedings): 
winding-up bankruptcy

 Annex C/B (liquidators/insolvency practitioners): 
liquidator, administrator, court supervisor → but no 
provisional liquidators (provisional court supervisors, 
provisional administrator) appointed after the filing of 
the bankruptcy request, before the decision of the 
court (cf. Irish provisional liquidator in Eurofood case)



 new Polish proceedings applicable from 1.1.2016 needed 
to be included:

- in the old EIR (as it continued to apply until 25 June 2017) 

→ by implementing regulation of the Council (Art. 45 EIR)

ADOPTED as Regulation (EU) 2016/1792 of 29.9.2016 
amending Annexes to the EIR, entering into force on 
12.10.2016

- in the recast EIR → by a regulation of the European 
Parliament and the Council adopted in full legislative 
procedure

ADOPTED as Regulation (EU) 2017/353 of 15.2.2017, 

amending Annexes to the recast EIR, applying from 
26.6.2017



 Annexes to both the old EIR and the recast EIR have been 
amended to include both bankruptcy and restructuring 

proceedings

 Exception: the arrangement approval proceedings 
(postępowanie o zatwierdzenie układu) has only been 
added to Annex in the recast EIR but not to Annex A in 

the old EIR, as it has been deemed to deviate from the 
definition of „insolvency proceedings” under the old EIR

 temporary liquidators/administrators appointed under 

Polish law included in the Annexes C/B (tymczasowy 
nadzorca sądowy, tymczasowy zarządca, zarządca 
przymusowy) → earlier opening of insolvency proceedings 
in the meaning of the old/recast EIR (cf. Eurofood)



 Polish insolvency proceedings opened under the new
law between 1 January and 11 October 2016 are not 
subject to the (old) EIR → their recognition and 
effectiveness on other Member States has to be 
applied for under national provisions applicable to 
non-EU proceedings

 Polish proceedings opened after 12 October 2016 are
subject to the old EIR or recast EIR, as applicable

Exception: the arrangement approval proceedings
(postępowanie o zatwierdzenie układu) is only
included in the recast EIR from 26 June 2017 but was 
not covered by the EIR until 25 June 2017, as it has
not been listed in Annex A to the (old) EIR



 An amendment to the Annexes requires an amending
Regulation, adopted in full legislative procedure.

 There will be usually a time gap between any reform of 
national insolvency laws (changing the structure of the 
proceedings) and the corresponding amendments of the 
Annexes to the EIR.

 During the time gap the EIR will not apply to newly
introduced proceedings, as they will be not (yet) listed
in the Annexes.

 The only way to avoid that time gap is to schedule the 
entry into force of a reform of national insolvency
laws sufficiently late after its adoption (long vacatio 
legis) and try to get the EU legislative procedure on 
amending the Annexes to the EIR concluded by the date
of the entry into force.



 Due to an opt-out clause (Protocol No 21 on the position
of the United Kingdom and Ireland in respect of the area of 
freedom, security and justice, annexed to the Treaties), 
Ireland needs to issue a separate notification after each
amendment of the Annexes that it will be bound by 
the amending Regulation

--> as long as such declaration is not issued, 
Ireland applies Annexes to the EIR in the old version 
(not including new proceedings).

 So far in two cases (last: Regulation (EU) 2018/946) Ireland
issued such notification later than the entry into force of 
the amending Regulations, resulting in an additional time
gap.

--> during the time gap the Member State in question
recognizes Irish proceedings but Ireland does not recognize
its new insolvency proceedings
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