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 Communication from the Commission to the 
Institutions "A new European approach to business 
failure and insolvency", COM(2012) 742 final, 
12.12.2012

 https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52012DC0742&fr
om=en

 A call for approximation of some aspects of 
national insolvency laws in order to create a more
business-friendly environment:

- "second chance"

- restructuring

- discharge of honest enterpreneurs

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52012DC0742&from=en


 Initial draft: document COM/2016/0723 final, 22.11.2016

 Legislative procedure: https://eur-lex.europa.eu/legal-
content/EN/HIS/?uri=CELEX:52016PC0723&qid=1559520
401072

 Result: Directive (EU) 2019/1023 of 
the European Parliament and of the Council of 20 June
2019 on preventive restructuring frameworks, on 
discharge of debt and disqualifications, and on measures
to increase the efficiency of procedures concerning
restructuring, insolvency and discharge of debt, and 
amending Directive (EU) 2017/1132 (Directive on 
restructuring and insolvency)

 https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:32019L1023&from=EN

https://eur-lex.europa.eu/legal-content/EN/HIS/?uri=CELEX:52016PC0723&qid=1559520401072
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32019L1023&from=EN


 removing obstacles to the exercise of fundamental
freedoms resulting from differences between national
laws and procedures concerning preventive
restructuring, insolvency, discharge of debt, and 
disqualifications

 Ensuring that:

- viable enterprises and entrepreneurs in financial
difficulties have access to effective national preventive
restructuring frameworks which enable them to continue
operating;

- honest insolvent or overindebted entrepreneurs can
benefit from a full discharge of debt after a reasonable
period of time, thereby allowing them a second chance;

- the effectiveness of procedures concerning restructuring, 
insolvency and discharge of debt is improved



 Reaction to long-term effects of the euro area crisis of the 
2010s → just in time for the next crisis caused by Covid
19 pandemic

 Effective early restructuring to avoid insolvency and 
unnecessary liquidation

 Preventing job losses and the loss of know-how and skills

 Maximising the total value to creditors

 Preventing the build-up of non-peforming loans

 Reducing legal uncertainty for creditors and investors
resulting from differences between Member States --> 
reducing costs needed to assess risks related to cross-
border investment or activity.

 Principles of subsidiarity and proportionality (Art. 5 TEU) 
taken into account and considered as justifying the 
adoption of a directive.



 The Directive goes beyond the EIR, covering matters of 
judicial cooperation, to establish substantive 
minimum standards for preventing restructuring and 
discharge procedures (recital 12)

 The Directive should be without prejudice to the scope of the 
EIR. It aims to be fully compatible with, and complementary to 
the EIR. It does not change the approach taken in the EIR of 
allowing Member States to maintain or introduce procedures 
which do not fulfil the condition of publicity for notification 
under Annex A to the EIR. Although the Directive does not 
require that procedures within its scope fulfil all the 
conditions for notification under that Annex, it aims to 
facilitate the cross-border recognition of those procedures 

(recital 13).



 preventive restructuring frameworks available for 
debtors in financial difficulties when there is a 
likelihood of insolvency, with a view to preventing
the insolvency and ensuring the viability of the 
debtor;

 procedures leading to a discharge of debt incurred
by insolvent entrepreneurs;

 FACULTATIVE: application of procedures leading to 
discharge may be extended to natural persons who
are not entrepreneurs (consumer insolvency)

 measures to increase the efficiency of procedures
concerning restructuring, insolvency and discharge
of debt



 Focus on SMEs (but not limited to them)

 Exclusion of insurance and reinsurance undertakings, 
credit institutions, investment firms and collective
investment undertakings, other financial institutions
and entities --> subject to special arrangements and 
wide-ranging powers of national supervisory and/or
resolution authorities

 Exclusion of public bodies under national law

 Member State may (optionally) restrict the application of 
restructuring proceedings to legal persons

 Member States are encouraged to apply the rules of the 
Directive on discharge also to consumers, although it
does not specifically cover them



 may consist of one or more procedures

 may include a viability test

 additional restrictions possible for debtors 
who have breached accounting or 
bookkeeping obligations

 to be available on application by debtors, 
optionally also by creditors but subject to 
agreement by the debtor

 debtor-in-possesion arrangements to apply 
in principle (Art. 5)

 stay of individual enforcement actions to 
apply in principle (Art. 6)



 protection of essential executory contracts of 
the debtor (Art. 7(4))

 ineffectiveness of ipso facto clauses in 
contracts (Art. 7(5))

 adoption of a restructuring plan (Art. 8-9), in 
a vote by affected parties (mostly creditors), 
divided into separate classes (to allow for 
cram-down in conditions specified in Art. 11)

 confirmation of the adopted plan by a judicial 
or administrative authority

 protection of interim financing and new 
financing of restructuring measures



 Natural persons – enterpreneurs should have 
access to at least one type of proceedings 
allowing for full discharge (Art. 20(1))

 Proceedings may involve the liquidation of 
assets (the estate) or a repayment plan, or both

 The duration of the proceedings or the 
duration of the repayment plan should not 
exceed 3 years (Art. 21)

 Dishonesty or bad faith of the debtor to 
exclude discharge or justify a longer period to 
obtain discharge (Art. 23(1)); a number of other 
restrictions can be applied by Member States.



 Requirement of sufficient training and 
expertise for members of judicial and 
admistrative authorities (Art. 25)

 Requirements regarding practitioners (Art. 
26-27) --> include general professional 
requirements, case-specific requirements and 
requirements on supervision and control

 Use of electronic means of communication 
(Art. 28)



 Monitoring of proceedings: requirements 
intended to improve analysis and efficiency 
comparisons between Member States' 
national proceedings (Art. 29)



 Entry into force: 16 July 2019

 Transposition deadline (Art. 34) - 2 years
after entry into force (5/7 years for provisions
on electronic means of communication), a 
one year extension possible

 Review clause (Art. 33) - a report on 
application and impact of the Directive to be 
prepared 7 years after its entry into force and 
lead to proposal for an amendment, if
needed


